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LEGAL SERVICES CORPORATION 
REAUTHORIZATION 

WEDNESDAY, MAY 9, 1990 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATIVE LAW 

AND GOVERNMENTAL RELATIONS, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 10 a.m., in room 

2237, Rayburn House Office Building, Hon. Barney Frank 
(chairman of the subcommittee) presiding. 

Present: Representatives Barney Frank, Harley O. Staggers, Jr., 
Don Edwards, Craig A. Washington, Craig T. James, Lamar S. 
Smith, and Chuck Douglas. 

Also present: Janet S. Potts, chief counsel; Belle Cummins, assist- 
ant counsel; Cynthia Blackston, chief clerk; and Roger T. Fleming, 
minority counsel. 

Mr. FRANK. The subcommittee will come to order for the sole 
purpose of noting that the chairman and ranking member are here 
ready to take testimony, and none of the witnesses have shown up. 
I don't know how often that happens around here. So we will now 
go in recess and wait for a witness. 

[Recess.] 
Mr. FRANK. The committee will reconvene. 
Our colleague, Mr. McCollum, has come, and we are pleased to 

have him join us today. 
Mr. MCCOLLUM. Thank you, Mr. Chairman. 
Mr. FRANK. Mr. James, do you have an opening statement? 
Mr. JAMES. Yes. I am looking forward to hearing Congressman 

McCoUum's testimony. I know that you are quite an expert on the 
issues that are confronting us here in many ways, from communi- 
cations with your constituency to being a lawyer yourself and 
having practiced a considerable number of years before coming 
here, you have some practical experience. So I look forward to 
hearing your testimony. 

Mr. MCCOLLUM. Thank you. 
Mr. FRANK. Yes. We should note that Congressman McCollum, 

having been here and is now in his 10th year, had practiced for 
awhile. He is older than he looks. 

Mr. McCollum, we appreciate your interest and please proceed. 

a) 



STATEMENT OF HON. BILL McCOLLUM, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF FLOR'OA 

Mr. McCoLLUM. Thank you, Mr. Chairman. I am delighted that 
you are holding these hearings, and I aia very pleased to be with 
you. You and I both came to Congress at the same time, and actu- 
ally I do have a few gray hairs. I am beginning to m£uiage that. 

I am, in all seriousness, concerned about legal services as you are 
and have been over the years. We recall, looking back to 1981, 
when this committee last worked on an authorization bill. It was a 
long time ago. And at that time we had a pretty good product, I 
think, pass the House. Unfortunately, the Senate and the adminis- 
tration did not choose to go along with reauthorization. 

I think the climate has changed a lot since then, and I would like 
to, if I could, Mr. Chairman, make a few comments about what has 
changed, and what is important. I have a statement, but I would 
prefer not to read it. I don't like them read in front of me. But I 
would like to submit the statement for the record, if I could. 

Mr. FRANK. Without objection, we will be glad to take that for 
the record. 

Mr. McCoLLUM. Thank you. The bottom line of it all is that 
Charley Stenholm, my colleague who will be here in a few mo- 
ments I am sure, and I have been involved for a long time in sup- 
porting Legal Services Corporation. We are not the enemy. We are 
people who believe deeply in the legal process and in the fact that 
we need to provide legal services to the poor and that there is a 
place for Legal Services to do that nationally. 

The problem was that for a long time there were people, in my 
political party particularly, who did not believe that we ought to 
have the Corporation at all. Because of what I think became a very 
entrenched position on each side, including those who thought 
there was a group out there wanting to kill the program and were 
trying to protect every vestige of the existing system, we failed to 
get the kind of legislative reforms that I think would make the 
system operate efficiently and provide those services that were 
intended. 

So a couple of years ago in frustration over the absence of an 
ability to move any kind of a product like you are looking forward 
to moving here in reauthorization, Mr. Stenholm and I proposed a 
series of amendments through the appropriations process. That is 
not the way we like to go and so we are hopeful that your subcom- 
mittee and our full Judiciary Committee can adopt some of those 
proposals in the authorization procedure that you are now 
undertaking. 

There are a couple of things that need to be said as well. The 
proposals aren't perfect. There is nothing that we are offering here 
that is absolutely locked in any kind of concrete. I realize there are 
critics of some of these suggestions. I am going to meet this after- 
noon, for example, with the American Bar Association and I hope 
that some of the criticisms they have suggested can be incorporated 
into this language. 

But the bottom line is we need more accountability and we need 
to get more direction in Legal Services Corporation. We have a new 
board. A new board that has been appointed—or nominated at 



least, I think this board will provide the kind of leadership that 
has been missing in Legal Services for some time. 

With that in mind, and with anticipation that they will be con- 
firmed in a reasonable order, although that process in the Senate 
takes quite a while, I would like to suggest some of these account- 
ability provisions and go through them with you for a moment. 

In terms of accountability one provision that I think is really im- 
portant is the application to grantees of Federal criminal laws per- 
taining to theft and waste. It is simply a fact that the statutes at 
the present time do not apply for some reason to this agency. This 
is a very simple procedural change. I don't think it ought to be 
controversial. 

Second, we are proposing the establishment of a timekeeping 
system. One of the proposals that Charley and I have had for quite 
a while was to make sure that the records were kept. There are 
those in the Legal Services field offices who don't want to do that, 
and there were people in my law firm who didn't want to do it. But 
it seems to me that it is basic that we keep time records. Attorneys 
must keep those records so that those who are the managers of the 
firm, in this case the managers of the programs, can establish the 
timekeeping records. 

I am pleased my colleague Mr. Stenholm has joined me here. 
The third thing in the accounting area that I think is important 

is the strengthening of the authority of the grantees' boards of di- 
rectors. Back in 1981, in that authorization proposal and what was 
ultimately adopted from it by the appropriations process that has 
been governing the national board since then, we did provide for 
local bar control. Congress decided that a majority of the members 
of the boards of directors of each of the nonprofit organizations 
that receive the Federal moneys and run the Legal Services oper- 
ations in the field be appointed by a local bar association, so that 
we have local control, in theory. The problem is accountability, and 
we suggest in our proposed amendment that there be greater flexi- 
bility given to that board to really do the job. 

For one thing we think that the local board ought to have the 
power to say, at least in general policy terms, what the local Legal 
Services lawyers are doing, what type of cases they are handling, 
what their caseload is, and how they apportion time, since we have 
such a limited amount of resources and only a limited amount of 
time to do infinite number of possible types of things for the poor. 
And we ought to be sure that when it comes to meeting schedules 
and so forth that that local board is indeed the board that is in 
control. 

Now, in addition to that process, there are some other changes 
that I think are very, very desirable. One of those changes is a re- 
striction on the involvement of grantees in redistricting cases. We 
have debated that in Congress a number of times. It makes no 
sense, in my judgment, for reapportionment battles to be fought by 
Legal Services lawyers. I know there are critics of that too, but it 
just seems to me, and it has been long overdue that we get them 
out of this political arena. They ought to be working on cases in- 
volving ordinary legal assistance. 

Fourth, I think that there ought to be some limitations on the 
manner in which the agricultural lawsuits are brought. Right now 



what we have discovered in our work and studies, and I have had 
many, many of the farmers in my area come in to talk to me, and I 
know over the years many of my colleagues have talked with farm- 
ers, that there is a form of harassment involved in this process. I 
want to see the workers have their rights as well as anybody else 
and I don't want to deny them the representation by Legal Services 
lawyers. But if you can go out and get a multiplicity of people to 
sign up or sign them up without even getting their concurrence, 
and you go out and solicit the clients, so to speak, through a field 
rep and you come in and you bring a whole bunch of charges 
against a farmer who can't afford to defend that lawsuit, you all of 
a sudden have an oppressive situation. And we have suggested 
simple procedures that I think would go a long way toward making 
a difference in the agricultural area, not to deny eligible clients the 
right, but to simply say that if you are going to file a lawsuit, you 
have got to list all of the aggrieved parties, who the really com- 
plaining parties are, and have an open process for determining 
these things and so forth. 

Then I think one really important reform that needs to be done 
is the restriction on the use of private funds, and for that matter 
public funds. It was called to my attention yesterday that perhaps 
we omitted this latter concept and it ought to be in here. 

Right now there are a number of restrictions, as you know, on 
Legal Services Corporation activities that were imposed by Con- 
gress. We decided we didn't want them lobbying. We didn't want 
them lobbying you or me or the people at the State legislative of- 
fices. Yet that restriction is circumvented because the Legal Serv- 
ices lawyers in the field and those individual grantees say, "Look. 
We got our private funds. We got so and so to donate. Or we got 
the State of Florida, the State of Maine, or whatever to give us sep- 
arate funds, and that is not federally appropriated money and 
therefore because of the way the Federal Government law, or the 
way that this LSC law is now written, we are not restricted in that 
capacity. The only thing you can restrict us on are our activities 
using federally appropriated dollars." 

That is nonsense. If this Congress is going to set up a legal serv- 
ices program, and we created it in the first place, and we are going 
to give grants out, it doesn't seem to me that anybody ought to be a 
grantee who isn't going to fully comply with the wishes of Congress 
with regard to the parameters of the things they do. If we have got 
restrictions, then they ought to be held to abide by those restric- 
tions regardless of the source of the funds they may have independ- 
ent of Congress, or else we ought to find some new grantees who 
will abide by those restrictions. 

And last, but not least, in this is some earmarking of funds that 
Mr. Stenholm and I thought would be appropriate for child support 
and antidrug trafficking cases and, in particular, child support. 
There are studies that we have seen from records that have been 
kept on Legal Services indicating that there simply is not very 
much activity in that regard by Legal Services as compared to 
other activities. With so much of the poverty in this country exist- 
ing because fathers are abandoning their kids, it seems to us that 
child support at least should be a significant percentage of legal as- 
sistance. It wouldn't have to be the m^ority or anything like that. 
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but a significant percentage of the activity of those who are in- 
volved in legal services delivery as well as working in the area of 
some antidrug effort is reasonable to require. And, as I mentioned, 
this is a very modest proposal on our part to earmark some funds 
for that purpose. 

One last thing I would comment on is in the appropriations lan- 
guage that exists now with a contingency that I certainly hope 
would come up in the authorization process when we reauthorize, 
and that is the concept of competitive bidding for these grantees. 
Right now virtually every grantee who exists out there has been 
there since the establishment of LSC. Part of that is because our 
Congress has been concerned that during the Reagan years there 
would be wholesale changes of some sort and therefore their hands 
were, essentially, tied. 

But that leads to gross inefficiencies in the system, in my judg- 
ment, and we need very badly to go to the system that allows the 
Legal Services Corporation nationally to have a periodic, systemat- 
ic, organized opportunity for different groups to come in and bid to 
get the grants in an area. And, if one grantee group can demon- 
strate that it can perform the legal services functions better than 
another, more efficiently, more effectively, and so forth, then I 
think that group should be awarded the grant. 

That is not the case today. Competition is, as I say, written into 
the appropriations law contingent upon the new Board being con- 
firmed in the Senate, appointed and confirmed. They have been 
nominated now. Appointed, if you will, by the President, but they 
haven't been confirmed. That, of course, is a transient provision. It 
is in an appropriations bill. And, while there is some concurrence 
among those involved in that process, there hasn't been any delin- 
eation of that in the authorization language. I submit to you that 
while it is not a part of the efforts that Mr. Stenholm and I have 
undertaken, it is certainly an important ingredient in your reau- 
thorization process, and I would urge you to look at that very 
seriously. 

Those are a few things. I am sure all of us could agree there is 
more that needs to be done in the reauthorization of the Legal 
Services Corporation because it has been so long since it has been 
done. But I thank the chairman for listening and letting me submit 
my views. 

Mr. FRANK. Thank you. 
[The prepared statement of Mr. McCoUum follows:] 



STATEMENT BY THE HONORABLE BILL MCCOLHIM OF FLORIDA 

BEFORE THE 

SOBCOMMITTEE ON ADMINISTRATIVE LAW t GOVERNMENT RELATIONS 

REGARDING READTHORIZATION OF THE LEGAL SERVICES CORPORATION 

Chairman Frank and Members of the Subcommittee, I 

appreciate the opportunity to appear before this Subcommittee 

today. As a member of the Judiciary Committee, it is a rare 

occasion for me to sit on this side of the Committee's dais. 

And even though I would prefer to ask the questions than answer 

them, I am delighted to be participating in the Subcommittee's 

effort to reauthorize the Legal Services Corporation. 

I commend you, Mr. Frank, for holding today's hearing. I 

know from personal experience th^t this issue from a technical 

perspective is complicated, and from a political perspective it 

is controversial. In the past decade efforts by the House 

Judiciary Committee to pass legislation pertaining to LSC were 

frustrated by Senate inaction and White House opposition. The 

assumption that a reauthorization bill was not likely going to 

become law appears to have had a discouraging effect on the 

House. There was little incentive for engaging in the time- 

consuming and divisive process of reporting out such a bill. I 

am confident that things have changed, particularly with regard 

to White House opposition. So I salute you, Mr. Chairman, for 

moving forward at this time. 



Hy hope Is that we are entering a new era regarding LSC. As 

I just mentioned, the White House is supportive of the program. 

This is evidenced by the President's recent recess appointments 

to the Corporation's Board of Directors. These appointees 

already have demonstrated a thoughtful attitude toward this 

issue, and a firm commitment to carefully and prudently direct 

the affairs of this important program. Another indication of 

this new era is the approach to LSC reform adopted by its 

advocates. 

Charlie Stenholm and I have taken the lead in the LSC reform 

effort, and we both strongly favor the continued existence of the 

Corporation. It seems to me that the time is right to put an end 

to the atmosphere of confrontation that has characterized the 

debate on this program. We should begin to work together to 

fashion a program that will enjoy a broad consensus of support in 

Congress. 

The amendment that Charlie and I offered to the LSC 

appropriation last year was intended to do this. We selected 

what we thought were a core of essential reforms that improved 

accountability by the grantees and reduced political activism 

and litigiousness. We have received several suggestions and 

comments on our proposals. So we are continuing to review our 

language and make changes where appropriate in anticipation of 



offering it again this year if it appears that reauthorization 

will not be accomplished. This afternoon, I am meeting with 

representatives from the American Bar Association to hear their 

views. In the near future, I would like to meet with 

representatives of the NLAOA and the Program Advisory Group to 

learn about their concerns. 

Mr. Chairman, the word "accountability" is mentioned 

frequently by those of us in the LSC reform movement. Some of 

the provisions in the McCollum/Stenholm amendment concerned 

accountability by LSC recipients. In my view, accountability 

promotes service to the poor. It does so in at least three ways. 

First, by closely monitoring the actions of LSC grantees, the 

Corporation knows whether the recipients of funding are 

efficiently performing their duties, and efficiency directly 

promotes client service. Second, accountability means that LSC 

is aware of the grantees' priorities and allocations oC 

resources. This prevents grantees from focusing, for the sake of 

social activism, on a few "impact cases" and thereby neglecting 

large numbers of the more "mundane" cases. And third, through 

strict oversight of the legal services recipients, the 

Corporation can strengthen the political support for the program. 

The consensus of support in Congress for LSC gradually will be 

reduced if it is clear that the national headquarters is 

incapable of guarding against the misuse of the tax dollars. 



9 

There were three key reforms in our amendment last year that 

were tied to the goal of accountability. They were: l) the 

application to grantees of federal criminal laws pertaining to 

theft and waste; 2) the establishment of a timekeeping system; 

and 3) the strengthening of the authority of the grantees' boards 

of directors. 

Furthermore, it is my desire to add competition to this 

year's amendment. According to the FY 1990 ISC appropriation, 

the competitive awarding of all grants will begin after a new 

Board of Directors is nominated and confirmed. The obvious 

reason for this condition is that the appropriators did not want 

to give the previous Board the authority to competitively award 

grants. But that concern no longer exists. It is time to do 

what should have been done long ago. While working out the 

details of the system will be quite difficult, competition is the 

best way of promoting efficient use of tax dollars. 

The other features of the McCollum/Stenholm amendment 

related to the curbing of some political activism and litigious 

practices. These changes included: 1) a restriction on the 

involvement of grantees in redistrlcting cases; 2) some 

significant limitations on the manner in which agricultural suits 

are brought; 3) a restriction on the use of private funds; and 

4) the earmarking of funds for child support litigation and anti- 
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drug trafficker cases. This latter feature was intended to force 

tbc grantees in a small way to serve two clearly perceived needs 

of eligible clients. 

I have attached a summary of these reforms to my statement. 

And as I said earlier, Mr. Chairman, Charlie and I are most 

willing to consider any improvements to the specific language of 

these amendments. 

Mr. Chairman, let ae say in conclusion that I would like to 

see this Subcommittee report a bill that incorporates our 

proposals. That may sound like a naive desire on my part. 

Nevertheless, I firmly believe that there is a possibility to 

achieve a consensus of support for a reauthorization bill that 

includes meaningful reforms and still preserves the fundamental 

purpose of LSC. 

I thank you for your attention, and will be pleased to 

answer any questions. 
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SDMHARY OF THE PROVISIOWS IN THE FY 1990 
MCCOLLDM/STENHOLM AMENDMENT 

Redistrictina Activity 

This provision would prohibit ISC funds from being used by 

legal services lawyers to advocate for or oppose any 

redistricting plan. Most Members of Congress agree that ISC 

funded lawyers should not be involved in political activities. 

Instead, these lawyers should be providing day-to-day legal 

assistance to those who are unable to afford the cost of an 

attorney. If there is one clear example of political activity, 

redistricting litigation is it. It clearly is inappropriate to 

have the taxpayers of this country supporting the political 

battles that inevitably will be fought over the reapportionment 

plans developed after the upcoming census. 

In a 1984 survey of all LSC grantees conducted by the Senate 

Labor and Human Resources Committee, 34 of the grantees admitted 

that they were involved in redistricting and reapportionment 

activities, including litigation and lobbying. Some programs had 

purchased computers and software for such activities. At least 

three quarters of a million dollars have been spent by grantees 

in these activities. 

Theft. Waste and Fraud 

Most Members of Congress would be shocked to learn that 

federal criminal laws applicable to the theft of federal funds 

and the obstruction of federal auditors do not apply to lawyers 
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who receive grants from the Legal Services Corporation. Yet, 

that is exactly the case. This provision would bring LSC 

grantees under the coverage of statutes prohibiting: 1) false 

claims; 2) embezzlement; 3) the filing of false information; 

4) possession of false papers for the purpose of defrauding the 

U.S.; 5} obstruction of audits; and 6) perjury. In the past, 

LSC has discovered incidents of theft of grant monies in the 

course of routine audits, but both the Corporation and the 

Department of Justice have been unable to punish the 

perpetrators. There is no moral distinction between a defense 

contractor that steals tax dollars and an I^SC grantee that does 

the sane thing. 

Abuse of Agricultural Employers 

Growers in many regions of the country have been complaining 

about the tactics of legal services attorneys. A typical case is 

as follows: After soliciting clients from among groups of 

farmworkers, a legal services lawyer will send a letter to a 

farmer stating that some unnamed farmworkers are going to sue him 

for a variety of violations of law unless the farmer pays the 

lawyer a specified sum of money. When the farmer refuses to pay 

without further Information about the identities of the 

farmworkers or the nature of the allegations, he is sued. The 

fanner then spends thousands on lawyers fees.  In some cases 
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growers have gone bankrupt as a result of this litigation which, 

ironically, means that farmworker jobs are lost. 

Therefore, this amendment provides for the following: 1) it 

prohibits solicitatioh of clients; 2] it requires the use of 

mediation services if available; 3) it requires the exhaustion 

of administrative remedies before a law suit can be filed; and 

4) it requires the identifying of plaintiffs and the 

specification of the factual basis of all claims against a 

grower. 

Some growers deserve to be sued because they clearly exploit 

their workers. These employers will not be protected by this 

amendment. But reports from around the country indicate that 

many growers are being victimized by legal services lawyers 

abusing the powers of the legal system. This amendment is 

Intended to reign in some abuses by these lawyers. 

Timekeeping Requirement 

This amendment requires all attorneys who are employed by 

grantees of LSC to keep records of the time spent on every case 

on which they work. Such records must be kept at the time the 

work is performed, not estimated at some later date. Timekeeping 

is a standard part of every lawyer's professional life. Since 

legal services lawyers are quick to demand that they be treated 
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under the lav like any private attorney, this requirement should 

be considered quite reasonable. Such records already are being 

kept for the purpose of fee-generating cases. Furthermore, time 

records are the most effective way of determining if a grantee is 

properly serving the eligible clients in its service area. 

Governing Board Authority 

This amendment clarifies that the board of directors of an 

LSC grantee has the authority to establish the priorities of the 

grantee. The LSC Authorization Act requires a grantee to set 

priorities, given its limited resources, for the types of cases 

it should accept based upon the needs of the eligible clients in 

the area. In 1981, I successfully offered an amendment to the 

LSC reauthorization bill that required every grantee to have a 

majority of individuals on its board of directors be appointed 

by the local bar association to which a majority of the lawyers 

in the area have their membership. The purpose of this 

amendment was to ensure that the grantees were being directed by 

lawyers who represented the broad consensus of the community. My 

amendment has been included in every subsequent appropriation 

for LSC since 1981. Now, however, some are attempting to argue 

that these governing boards do not have the authority to 

establish the priorities of the grantees they govern and to 

determine the types of cases on which its employees will work. 

This amendment will put that issue to rest. 
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Restrictions on the Dse of Private Funding 

This amendment requires all LSC grantees to expend the non- 

appropriated funding they receive in a manner consistent with the 

restrictions that affect the use of monies appropriated by 

Congress. Legal services lawyers frequently engage in litigation 

and other conduct prohibited by the annual appropriations bills 

by claiming that such activities are being financed by private 

funds. The LSC Authorization Act expressly prohibits the use of 

private funds to engage in activities prohibited by the Act. 

Therefore, since the limitations on the activities of these 

attorneys have increased since passage of the Act (these 

limitations have been added to the annual LSC appropriations), it 

is only logical that the use of private funds should also carry 

increased limitations. 

This proposition certainly is fair. If civil rights laws 

apply to an entire institution when only one part of that 

Institution receives federal funds, then this amendment is 

necessary for congress to be consistent in its treatment of 

private entities. 

Expansion of Child Support and Anti-Drug Trafficker Cases 

This amendment requires $20 million of LSC's basic field 

grants to be used to enforce child support obligations or to 

obtain such support.  Currently, less than 3% of all LSC grant 
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monies are used for this critical need.  This earmarlcing would 

more than triple this activity.  It is an eminently wise policy 

for Congress to require federally subsidized lawyers to assist in 

the alleviation of the enormous federal and state financial 

burdens posed by irresponsible parents. 

This amendment also directs LSC to spend not less than $5 

million to assist public housing tenants who are attempting to 

evict drug traffickers from their neighborhoods. Again, this is 

an initiative that is consistent with our nearly $10 billion 

national anti-drug program. 
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Mr. FRANK. And now we will hear from Mr. Stenholm, and then 
if members have questions—Mr. Stenholm and Mr. McCollum had 
asked that they appear together because they have been collaborat- 
ing. So we will hear from Mr. Stenholm, and then if there are any 
questions members can address them to both. 

Mr. Stenholm has also been very active in trying to work on the 
l^al services program, and we appreciate your coming before us. 

STATEMENT OF HON. CHARLES W. STENHOLM, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS 
Mr. STENHOLM. Thank you, Mr. Chairman. I too join in com- 

mending you and other members of the committee for convening 
this hearing and the other hearings that you have scheduled, and 
totally lend my support and thanks to you for moving forward with 
reauthorization of the legal services program. It has been far too 
long in coming. We hope this year that under your leadership we 
shall be successful. 

Before I say an3i;hing else, I want to reiterate something that I 
have tried to make perfectly clear on the floor last year in our last 
attempt to amend the Legal Services Act and in every other utter- 
ance that we make publicly. I want to reiterate that I believe in 
Legal Services. I know some people continue to cast aspersions on 
my truthfulness and that of my colleague, Mr. McCollum, when we 
say that. I don't know what else I can do except to sit here and 
look you straight in the eye and say I believe in L^al Services. I 
hope that my credibility is such that if you hear something con- 
trary from other witnesses or other statements about our inten- 
tions that it will be their and not my assertions that are 
questioned. 

I believe that the majority of Legal Services attorneys are provid- 
ing the services that Congress intended back in the early seventies. 
I believe that legal representation for the poor is vital in our Amer- 
ican system, and I feel that much good is being accomplished today 
by many LSC attorneys. That is why I do not support abolishing 
the LSC, as some do, and I will admit that I did when I first came 
to Congress. The fact that I have come to be so convinced in the 
importance of legal services for the poor is why I am committed to 
seeing some reforms enacted. 

It is my impression that the inappropriate activities of a small 
fraction of LSC attorneys are, in effect, stealing money for the pur- 
suit of a political agenda, rather than meeting the genuine day-to- 
day legal needs of poor people. When one hears that Legal Services 
grantees developed and distributed brochures such as "The Law 
and Direct Citizen Action," which talks about organizing for social 
change and training citizens in strategies and tactics based on po- 
larization and confrontation, it raises some serious concern. When 
one knows about publications, a copy of which I possess, developed 
specifically to teach Legal Services attomejrs how to circumvent 
their local boards of directors, the reality of local control under the 
current system becomes suspect. 

And, in one citizen's letter to me last year I was startled to read, 
"One Texas LSC attorney told a group of growers that she was 
there to redistribute wealth and that in a revolution some people 
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get hurt. Interestingly, her office had pictures of outstanding 
Democrats like the recent Marxist leaders of Nicaragua instead of 
her own government officials, just in case we need reminders of 
where their movement would take us." 

These examples help explain why I believe LSC reforms are 
warranted. 

This committee knows, and I readily acknowledge, that since I do 
not have the privilege of sitting on this panel, I do not have the 
historical memory and the intimate knowledge of the legal services 
program which many of you have. I would never pretend to possess 
your expertise in the field. In fact, unlike the majority of my col- 
leagues, I don't even come to you as an attorney. Most of you know 
I am a farmer by background, and to help support my farming 
habits, a teacher by training. 

That lack of legal background puts me somewhat at a disadvan- 
tage when I am dealing with some of you attorney tjrpes. On the 
other hand, it may give me a little bit of an advantage. By not 
being so much a part of the legal process, it may be that we can 
remove ourselves a bit and, as they say, see the forest from the 
trees. The people in my part of the country talk about a thing 
called West Texas tractor-seat common sense, and that is the per- 
spective with which I come to the legal services issue. 

I don't have the legal background, but I do see some things that, 
to the average layman, just do not seem to make West Texas 
common sense, and that bothers me. 

To avoid being called a Texas chauvinist, I would like to quote 
our fellow colle^ue, Chet Atkins, who recently expressed a similar 
feeling. Explaining his frustration and anger over Legal Services 
attorneys representing drug dealers whom housing authorities had 
attempted to evict—an eviction which, incidentally, was being de- 
manded by fellow housing residents—Chet had this to say: "Legal 
Services use of taxpayer money to protect drug dealers destroys the 
public's faith that the Government acts with a modicum of 
common sense and doesn't follow every nutbag extremist philoso- 
phy." Despite the fact that Chet and I, not to mention Texas and 
Massachusetts, are rarely paired as ideological kindred spirits, in 
this case, Chet and I are talking about the same language. 

Things like waste, fraud and abuse provisions seem so common 
sense to me that it'is hard to understand why they are controver- 
sial. The fact that a Legal Services attorney in my district during 
regular working hours staffs a campaign office seems so blatantly 
wrong that I can't see why a prohibition on political and redistrict- 
ing activities should be questioned. Something like timekeeping, 
which virtually every other attorney in the country must do if he 
or she expects to get paid, seems so basic that I can't figure the 
problem with requiring it. It doesn't seem to me that just because 
the payor in this case happens to be the U.S. taxpayer there is any 
less reason to keep time and know how our money is being spent. 

I recognize that some of the other provisions in the reforms that 
we have offered are a little more complicated than that. In fact, I 
recognize that the issue which more than any other got me in- 
volved in legal services reform—that being the role some Legal 
Services attorneys are taking against agricultural producers—that 
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issue is one of the more legally complicated provisions of the 
amendment. 

Let me assure you that in no way do I want to see the law biased 
against farmworkers. I suspect that abuses by a small number of 
producers do occur, and I want those related farmworkers to have 
access to Legal Services attorneys. But likewise, I do not want to 
see Legal Services biased against producers, and from the accounts 
I have heard I believe we have a problem which needs to be 
corrected. 

As you know, the track which Bill McC!ollum and I have tried to 
pursue has been to redirect the Legal Services Corporation back 
toward what we understand Congress' intentions for Legal Services 
to be: Assisting poor persons in their day-to-day legal needs. 

Last October, we offered our amendment to the relevant appro- 
priations bill because that was our only opportunity to put these 
reforms to a vote. The fact that the reform amendment narrowly 
failed by seven votes, even though we had very little time to try to 
educate other members on our amendment, suggests to me that 
other members have similar concerns and would like to see some 
remedy. 

We feel that as you are considering this reauthorization bill it 
would be helpful to focus on two goals for Legal Services: Improved 
accountability and greater local direction. My sincere behef is that 
by enacting these reforms and causing Legal Services attorneys to 
act more like other attorneys, the image of the Legal Services 
lawyer will actually be enhanced along with the program being 
improved. 

Spe£iking more specifically, we would like to suggest that these 
two goals would be supported by enacting the following reforms: (1) 
Prohibition of redistricting activities; (2) application of existing 
Federal waste, fraud, and abuse provisions to legal services; (3) re- 
forms of acceptable activities by LSC attorneys in farmworker/pro- 
ducer cases; (4) timekeeping requirements; (5) greater authority to 
Legal Services' local program boards of directors; (6) regulation of 
private funds; and (7) earmarking of funds for child support and 
drug cases. 

ALS I mentioned earlier, my background gives me a particular 
sensitivity to the reform related to ag workers and producers. To 
give you a feel for the kind of anecdote which has motivated me, I 
would like to read to you a paragraph from a letter sent to me by 
one agricultural producer: 

"We seem to continually be subject to one or two harassment or 
new precedent-setting lawsuits despite our best efforts to be good 
and far above average farm labor employers. Currently, we are 
working toward settlement over wage payments in the migrant and 
seasonal workers program violations on employees that never, we 
believe, worked for either us or our labor contractor. We survived 
wage and housing scrutiny during the seasons, and yet 2 years 
later without any notification we are sent a copy of a suit filed 
agfunst us by a group of people who claim they worked for us and 
were not properly paid. Naturally they claim recordkeeping viola- 
tions, because how can we have a payroll record on people who did 
not work? Why did it take 2 years for a group to remember they 
worked and were not paid? We will be forced to take the rational 



20 

choice and settle $70,000 worth of allegations. The big lesson we 
learned was not to operate where Legal Services is militant." 

Obviously, this farmer was in a catch-22 situation where he was 
going to lose money no matter what happened. While neither the 
plaintiff nor the Legal Services attorney could possibly lose money, 
the producer was guaranteed a financial loss no matter what 
course of action he chose. 

A related example was brought to the House floor by our col- 
league, Tim Valentine, last year. Tim, who had firsthand knowl- 
edge of these cases because he helped constituents draft their re- 
sponses, said that letters from Legal Services attorneys "said, in 
effect, that 'I represent a person who has worked for you and you 
have violated his or her rights,' without naming the individual or 
without giving enough particulars for that farmer to be able to 
form any judgment even as to whether or not the person had ever 
been employed by him. The letters would say, 'if you will send us 
$5,000 or $3,000 we will end the matter. If you don t pay us, we are 
going to sue you.' " 

As Tim pointed out, unsubstantiated, vague accusations of al- 
leged wrongdoing attached to demands for payments usually get 
cedled extortion where I come from. Naturally, I understand that 
somebody else is going to have a different side to these stories, and 
I certainly don't presume to take the role which rightly belongs to 
the courts in such matters. 

However, it seems clear to me that things like solicitation of cli- 
ents, no requirements for mediation or administrative remedy, and 
no requirement to identify plaintiffs create an environment where 
abuse can abound. It is possible for us to craft a law where growers 
who deserve to be sued because they exploit their workers are, in 
fact, sued without innocent producers being harassed and financial- 
ly devastated. 

Bill and I felt that there were some valid criticisms against our 
amendment last year, and so we are incorporating some changes 
which we believe are improvements in which we are recommend- 
ing to you today. 

One area in which we have taken a particularly good hard look 
is the recommendation relating to the agricultural workers and 
producers. Using our previous language as a beginning point, we 
believe the agriculture provision might be improved by: (a) Provid- 
ing a choice between exhausting administrative remedies or 
making a good faith effort to use alternative dispute resolution; (b) 
removing the words "any and all" from the requirement of exhaus- 
tive administrative remedies; (c) making the requirement of identi- 
fying the plaintiff compatible with the requirement contained in 
the Federal Rules of Civil Procedure, which all other attorneys 
follow; (d) allowing the court to omit a plaintiffs name; and (e) re- 
moving the requirement that an affidavit be filed with the 
complaint. 

As I have mentioned. Bill and I are reworking our recommenda- 
tions because we have kept an open mind to the feedback we have 
received from others. Bill, for example, is meeting this week with 
representatives from the American Bar Association. Similarly, I 
want to let you know I have made a point of meeting with the 
Legal Services attorneys in my own congressional district, and the 
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meetings I have had with them are always very amicable. As I said 
earlier, I believe the msgority of LSC attorneys are performing a 
valuable service in a commendable manner, and that certainly is 
the impression I have of the LSC folks in my district. When my 
constituents contact me with legal problems, I frequently have 
cause to refer those constituents to Legal Services and I never have 
a reservation in doing so. 

So my point is that we have valued the input we received as a 
result of our amendment last year. We are happy to pass along 
these recommendations to you. 

Finally, I want to give you every reassurance that I am eager to 
work through the committee authorization process, rather than the 
appropriations process, for trying to enact these reforms. I have 
always made it clear I am uncomfortable with authorization-type 
language on an appropriation bill, and that is not my preferred 
way of doing business. 

I am delighted that you, Mr. Chairman, scheduled these authori- 
zation hearings and that you have taken time to hear from us 
today. My fond hope is that the reauthorization process will be 
completed this year and signed into law by the President. 

I also have particularly appreciated the interest which our col- 
league, Harley Staggers, has taken in this issue, and I look forward 
to working with thus committee in any way that we can to be help- 
ful in the process. 

Thank you, Mr. Chairman. 
Mr. FRANK. Thank you. Let me say a couple of things. First of 

all, as I think Mr. McCollum correctly pointed out, the only reason 
there hasn't been an authorization before—although this subcom- 
mittee just got jurisdiction over this bill—it had been in the Courts 
Subcommittee. We had that deadlocked and it existed with the 
nonappointment of a board, nonconfirmation of a board. I think all 
parties agreed that it would be difficult for us to go forward vidth 
the board in limbo. I had said that as soon as a board was appoint- 
ed that appeared to be in sympathy with the program and that was 
going to be triggering the confirmation process we would go 
forward. This is as soon afterwards as our schedule would 
accommodate. 

We are planning to move very quickly and, as you know, no one 
is more eager for the authorization committee to get in here and 
get the appropriations process simplified than the chairman of the 
House Appropriations Committee, Mr. Smith. Sometimes appropri- 
ators are accused of having turf instincts. This is one where Mr. 
Smith is more eager than any of us to see that the authorization go 
forward, and it is our full intention to do that. 

Let me just make a couple of substantive points. With regard to 
the waste and fraud and abuse, I agree that that should be noncon- 
troversial, and it is as far as I am concerned. There is a drafting 
issue because, if there are other things that go with it, I want them 
to be dealt with separately; that is, it doesn't automatically do 
more than that. 

But as to applying this is Federal money and Federal money 
should be treated like Federal money, and if people steal Federal 
money or abuse it, we have got to deal with that. I agree with that. 
There are some other issues of agreement. 
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seems to me likely to be the most difficult for us this time, and 
that is to work out some procedures in the agricultural area that 
preserve the rights of all parties. I do believe some work is needed, 
and I appreciate that we will be able to work it out. I am delighted 
that Mr. McCoUum said he would be meeting with the American 
Bar Association. 

I think that we will undoubtedly come to some differences of 
opinion because that always happens. I believe working together 
we will be able to narrow them, we will be able to resolve some 
issues, and, you know, we may bring two or three issues to the 
floor of the House, which is as it should be, and in a situation 
which we can live with either way because I think we will be able 
to improve it. So I want to express my appreciation for that spirit. 
I think that is certainly what we are getting and how we intend to 
work. 

Let me just make one other request. Like the farmer who gets 
the letter that says "You owe somebody some money and we can't 
tell you who," I would like when documents are referred to or 
cited, if you can send me copies of it, that would be helpful to us. 
The brochures and the letters. You know, if names have to be 
crossed out to protect the parties, that is perfectly valid. But it 
would be helpful to us if you could give us copies of those docu- 
ments because we have, I think, a common interest in trying to 
minimize these abuses. 

Mr. James. 
Mr. JAMES. Thank you. I want to thank both Congressman 

McCoUum and Congressman Stenholm for their enlightening testi- 
mony. It helped clear up some issues for me. It at least defined 
many of the issues that you are so concerned about. 

I too have had extensive complaints from farmers and attorneys 
in my district and I know quite well, because I did practice for 20 
years and this is my first term, so I know the attorneys are com- 
plaining about it. And the two or three that I have talked to that I 
am quite close to, do have some credibility as far as my communi- 
cation with them. And, generally speaking, there is a sense of out- 
rage on behalf of the attorneys in regard to some of the actions. 

On the other hand, through the years my dealings with the local 
board have been very favorable in many respects. I have admired 
the young attorneys that have worked in those progreuns and they 
have done some good. 

I have always been of the opinion that it is absolutely essential 
to have free legal services for a substantial number of people. In 
fact, we surely need more funds in that area. 

I think there are several areas that need to be looked at, such as 
the agricultural community and the awarding of attorneys fees. If 
a board files a case and they lose it, they should have to pay attor- 
neys' fees, because the people they represent are indigent and of- 
tentimes not even citizens. And, if you put a provision in there 
which made the boards responsible, because after all they win at- 
torneys' fees in some instances, then they should pay the cost of 
the suit if the farmer wins. I don't know. That is just a thought or 
a suggestion. This way it would discipline LSC in some way. 
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But what amazes me is the fact that we haven't had a proper au- 
diting procedure, and I heard the American Bar Association's state- 
ments and testimony saying, "Well, you have an invasion of attor- 
ney-client privilege." I don't really buy that when you have the di- 
rectors up here and we are giving Government money. Yes, attor- 
ney-client privilege should be protected, but not between the sub- 
contractor and the contractor. 

And that could be handled, I would think, by statute, so that at 
least we can have an audit procedure. After all, we have seen great 
evidence of fraud and abuse in the S&L industry. And we have also 
seen fraud and abuse in the defense industry. We have seen fraud 
and abuse in HUD. We have seen it in the pharmaceutical indus- 
try. Indeed, have we not seen it in our churches in cases? And have 
we not seen it in many forms of business? 

Of course, that is human nature. That is the problem when there 
is money. 

Therefore, you need an audit procedure not only as the mecha- 
nism in the disposition of moneys, but you also need an audit pro- 
cedure in relationship to the direction that the attorneys are to 
take from the board. This is just as important as an audit proce- 
dure. As you pointed out, there is seemingly no excuse to expand 
those limited funds into an area that is political in nature, such as 
a class action, in order to establish political lines for voting process- 
es. It may or may not have an impact on the poor where the lines 
are drawn. That is the type of problem that has a commonality to 
every issue that faces Congress. 

If you used that argument there would not be one single class 
action that Legal Services would not be involved in. Three hundred 
million dollars just doesn't go that far. Three billion, $30 billion 
just doesn't go that far, to expand that circle into that t3T)e and 
class of activity. 

On the other hand, there are areas that I think Legal Services 
has been a great service to the poor. For example, the class action 
jail suits. I have seen some good done in those areas, and that 
might be an area that the board would want to direct it to. What 
we have seen over the last years since it has been started is a limi- 
tation on child support. I see very little activity in that area. I used 
to handle many, many, many of those cases, and when the person 
just did not have the money, even though the court would award 
fees in some cases, you could not in most cases get the proper serv- 
ices from Legal Services. At least that was my limited experience 
when we tried to get it transferred over. So there is plenty of work 
for them to do. 

Another area is many poor people have clouds on their proper- 
ties. The properties that are so de minimis in value but so large in 
relationship to their holdings that a private attorney cannot eco- 
nomically or feasibly help them straighten out their title. You have 
landlord disputes. You have so many disputes, probate disputes, do- 
mestic disputes, business disputes of all kinds. Car dealer, car prob- 
lems, mechanical problems that if you go to Legal Services, well, 
they don't handle that kind of case. They can't handle this kind 
and that kind. There are so many areas they £ire unable to partici- 
pate in. So I don't quite understand this expansion. 



u 
So I want to thank you for your testimony, and I wonder if either 

one of you could comment on the Covabeat bill and what the differ- 
ence is in your bill and the Combest? 

Mr. McCoLLUM. I can honestly say I haven't examined Mr. Com- 
best's bill and I cannot, unfortunately, comment on it. Maybe Mr. 
Stenholm has. I certainly will before it gets through the process, 
but to date I have not. 

Mr. JAMES. Thank you very much. I am sure you have been.very 
patient with the time. Thank you. 

Mr. FRANK. Thank you. Mr. Staggers. 
Mr. STAGGERS. Thank you, Mr. Chairman. Number one, I want to 

congratulate the chairman for holding these hearings. Charley, you 
mentioned that there are some problems of people who don't be- 
lieve that you are for Legal Services. There are some problems that 
people don't believe that the chairman is willing to move this bill, 
and I think that he is, and I think this is a good example that in 
fact he does want to work with the process, and I congratulate the 
chairman for his willingness to work with all sides of this. 

And, for those who doubt Charley Stenholm, I serve on the Agri- 
culture Committee with him, and I can verify that in fact you do 
support legal services and you want to work with the process too. 
And, I congratulate both of you all for being here today. 

I think the bottom line is there are a lot of people that do sup- 
port legal services, and I think this has been the thing that has 
split people, and I think Ben Cardin mentions this in his testimo- 
ny—in fact, I know he does, in his prepared statement. That on a 
national level it is estimated that only 20 percent of the people who 
are in need of legal service get legal service, and I think this is a 
real problem. And part of the problem that I would hope that you 
all would be willing to work with us also, those who support legal 
service, is that when it does come to funding that we do a better 
job. 

If you don't have legal rights, then you don't have any of the 
rights at all. If you can't make the system work, then you are not 
really a citizen. And I think it is definitely a problem that any 
reform of legal services that seems to be restrictions, then people 
are going to look at it and think that this is even getting legal rep- 
resentation away from the 20 percent that are receiving it now. 

I do have two questions. Since you have already excused yourself 
because you £u-e not a lawyer, I will address them to Bill because I 
know he is a lawyer. 

Mr. McCoLLUM. Thank you. I can't have an excuse? OK. 
Mr. STEhfHOLM. He is my attorney. 
Mr. STAGGERS. The American Bar Association, they mention on 

page 8 of their prepared statement that sufficient authority al- 
ready exists to protect LSC grant funds from theft and fraudulent 
use and that local progreims have been diligent in overseeing those 
funds. Would you care to comment on that? 

Mr. McCoLLUM. Yes, I would be very glad to comment on it. 
There is, I suppose, a dispute of opinion between certain people and 
parties involved. I understand that the in-house counsel at Legal 
Services Corporation believes that coverage already exists, "nie 
problem is that the U.S. attorneys in the field, at least in a couple 
of instances, do not agree with that. 
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And, frankly, if the U.S. attomejrs out there who are in charge of 
enforcing the law don't believe they have got the authority, then it 
seems to me it is incumbent upon us in Congress to clarify any 
doubt that is there, and it is a very simple procedure to do that. So 
to me there should be no excuse for not putting it in, and I think 
the chairman probably indicated this in what he was saying a 
minute ago. I don't have any argument about how you do it, but 
just that it is done so it is very clear. 

Mr. STAGGERS. The second question, then I will yield back my 
time. One of the problems I had with last year's amendment was 
antisolicitation proposals, and the ABA also mentions that. Are 
you all willing to compromise on that? Can you see different lan- 
guage or a different approach? 

Mr. McCoLLUM. I think what Mr. Stenholm said was very appli- 
cable to us. We are open-minded about this. We are not set in 
stone. I have no preconceived notions. It is just that the problem is 
so grave. They are running around and collecting folks to fill these 
suits and then, as you have heard from the statement he gave of 
the example, and I have had similar ones, and perhaps you have 
had too, there seems to be a big problem with the listing by these 
legal services lawyers, of the people they have solicited out of a 
pool. Maybe there are 3,000 farmworkers out there in a pool some- 
where and there is no rhyme or reason as to how they get onto the 
list, except that they apparently have gone out and solicited them. 

In other words, the farmers' time and again don't have any 
records, nor do their handlers, of these particular people working 
for them who are listed in the suit. Our idea on solicitation is to 
try to get some sense into that process. But if there are better 
ideas, we are very—at least I am very open to it. 

Mr. STENHOLM. May I respond, Mr. Staggers, too on that point? 
Mr. STAGGERS. Yes, sir. 
Mr. STENHOLM. We have made some changes in our language 

that we think will be a little more amenable to those that have ob- 
jected to the earlier langueige. 

But I am struck by the irony of the previous statement just 
made, that we are serving only 20 percent of the poor people right 
now but yet one of the controversies of this whole issue is that we 
want to prohibit solicitation. There is a certain irony about that 
that kind of bothers me. 

Mr. STAGGERS. Well, I guess my question is that if, in fact, there 
are a group of people that are totally ignorant, whether it is the 20 
percent already receiving it or the 80 percent that are not receiv- 
ing it, part of the problem would be letting these people know that 
they have a right to legal representation, and that would be the 
concern I would have. A total ban on that, of providing informa- 
tion, that would be the concern I would have. 

Mr. McCoLLUM. If I might respond to that, I would say, you 
know, I don't think either one of us would object to Legal Services 
tacking up a poster on the wall somewhere sajdng, "We represent 
you, if you've got a problem come see us." We also would object to 
a legal services lawyer going out to a meeting of the farmworkers 
just to announce that they are there, that they are available. 

But to have them go out into the field and try to find enough 
people to make up a class action suit and go from one to another 
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for a particular cause, for a particular issue, that is what is dis- 
turbing to us. However this could be crafted so that we could stop 
that process, that is what we are about. 

Mr. STAGGERS. Thank you. Thank you, Mr. Chairman. 
Mr. FRANK. Thank you, Mr. Staggers, and I appreciate you 

coming. We are moving on this bill as quickly as it is possible to 
move, given—as a matter of fact, the hearings were delayed 1 week 
at the request of Legal Services (Corporation. Because we were 
going to have the second of these hearings next Wednesday, and 
the Legal Services Corporation is having its first meeting, I guess, 
of the new board or a second meeting of the new board a week 
after that, and they asked if we would delay their hearing a week 
because they weren't ready and that delay was at their request. 
This came as soon as our decks were cleared. 

[The prepared statement of Mr. Stenholm follows:] 
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TestiBony of 
Congressnan Charles Stanhola 

on 
REkniHORISJlTiaM Of the LBSM. SBKVIUBS ACT 

Before the 
SubcoBinlttee on Adnlnlstratlve Law t Governaental Relations 

Hay 9, 1990 

Hr. Chairman and Meabers of the SubcooBittee, I appreciate the 

opportunity to appear before you today to exchange soae Ideas on 

possible refoms to be included in your reauthorization of the Legal 

Services Act.  I commend you, Mr. Chairman, for holding these hearings 
/I 

on this issue, and I would like to express my strongest possible 

support and encouragement for moving forward with a reauthorization 

bill. 

As you know, I am here to speak in behalf of reforms to Legal 

Services such as were included in an amendment Bill McCollum and I 

offered last October through the appropriations process. As I will 

mention later on, we believe there can be some Improvements to the 

reforms we offered last year, but we continue to support the basic 

principles Included in that amendment. 

LKSAL SKHVICKS RKFOIW. WOT RKPKAL 

Before I say anything else, I want to reiterate something which I 

tried to make perfectly clear on the House Floor last Fall.  I believe 

in Legal Services.  I know some people continue to cast aspersions on 

my truthfulness when I say that.  I don't know what else I can do but 

•it here and look each of you In the eye. Member to Member, and say 

that I believe in Legal Services.  I hope that my credibility is such 

that if you hear something contrary about my intentions from other 

folks. It will be their, and not m^, assertions that are questioned. 

I believe that the majority of Legal Services attorneys are 
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providing the services that Congress intended back in the early '70s. 

I believe that legal representation for the poor is vital in our 

Anerican system and I feel that much good is being accomplished today 

by many LSC attorneys. 

That's why I do not support abolishing the LSC, as some do and, I 

will admit, I did when I first came to Congress.  The fact that I have 

come to be so convinced in the importance of Legal Services for the 

poor is why I am committed to seeing some reforms enacted.  It is my 

impression that the Inappropriate a'ctlvlties of a fraction of LSC 

atomeys are, in effect, stealing money for the pursuit of a political 

agenda, rather than meeting the genuine day-to-day legal needs of poor 

folks. 

When one hears that Legal Service grantees developed and 

distributed brochures such as The Law and Direct citizen Action which 

talks about organizing for social change and training citizens in 

"strategies and tactics based on polarization and confrontation," it 

raises some serious concern.  When one knows about publications, a 

copy of which I possess, developed specifically to teach Legal Service 

attorneys how to circumvent their local boards of directors, the 

reality of local control under the current system becomes suspect. 

And in one citizen's letter to me last year, I was startled to read 

"One Texas LSC attorney told a group of growers that she was there to 

redistribute wealth and that in a revolution some people get hurt. 

Interestingly, her office has pictures of outstanding democrats like 

the [recent Marxist] leaders of Nicaragua instead of our government 

officials just in case we need reminders of where their movement would 

take us." 
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These examples help explain why I believe LSC refoms are 

warranted. 

WEST TEXAS TRACTtMt SEUT OOmiOW SKHSB 

This coimittee knows, and I readily acknowledge, that since I do 

not have the privilege of sitting on this panel, I do not have the 

historical nenory and the Intinate knowledge of the Legal Services 

program which nany of you have.  I would never pretend to posess your 

expertise in the field.  In fact, unlike the majority of ny 

colleagues, I don't even coae to you as an attorney. Most of you know 

that I an a farmer by background, and to help support my farming 

habit, I an a teacher by training. 

That lack of a legal background puts ne somewhat at a 

disadvantage when I'm dealing with all of you attorney-types.  On the 

other hand, it may give me a little bit of an advantage. By not being 

so much a part of the legal process, it may be that I can renove 

myself a bit and, as they say, see the forest for the trees. 

The people in my part of the Country talk about a thing called 

Nest-Texas-tractor-seat-common-sense, and that's the perspective from 

which I come to the Legal Services issue.  I don't have the legal 

background but I do see some things which, to the average layman, just 

don't seem to make West Texas common sense, and they bother me. 

To avoid being called a Texas chauvinist, I'd like to quote our 

colleague Chet Atkins, who recently expressed a similar feeling. 

Explaining his frustration and anger over Legal Service attorneys 

representing drug dealers whom housing authorities had attempted to 

evict — an eviction which, incidentally, was being demanded by fellow 

housing residents — Chet had this to say:  "Legal Services' use of 

taxpayer money to protect drug dealers destroys the public's faith 
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that the governaent acta with a •edlcuB of comon —naa and doesn't 

follow every nutbag extremist philosophy.* Despite the fact that Chet 

and I, not to aention Texas and Massachusetts, are rarely paired as 

ideological kindred spirits, in this case. Chat and I are talking the 

same language. 

Things like waste, fraud and abuse provisions s«a> so 

comnon-sense to ae that it's hard for ne to understand why they're 

considered controversial. The fact that a legal service attorney in 

•y District, 'during regular working hours, is staffing a caapaiqn 

office seeaa so blatantly wrong that I can't see why a prohibition on 

political emd redistricting activity is questioned. Soaething like 

tiaekeeping, which every other attorney in the Country auat do if he 

or she expects to get paid, seeas so basic that I can't figure the 

problem with requiring it.  It doesn't seea to ae that just because 

the payor in this case happens to be the U.S. Taxpayer, there's any 

less reason to keep tiae and know how our aoney is being spent. 

I recognize that soae of the other provisions in the reforms we 

have offered are a little aore complicated than that.  In fact, I 

recognize that the issue which more than any other got me involved in 

Legal Services reform — that being the role some Legal Services 

attorneys are taking against agriculture producers — that issue is 

one of the more legally complicated provisions of the amendment. Let 

ae assure you that in no way do I want to see the law biased against 

farm workers. I suspect that abuses by a small number of producers do 

occur and I want those related farm workers to have access to Legal 

Service attorneys. But likewise, I don't want to see Legal Services 

biased against producers, and from the accounts I've beard, I believe 
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we havo a problea which n««da to ba corractad. 

1990 BKFORIIS 

As you know, the track which Bill McCollua and I have tried to 

pursue has been to redirect the LSC back toward what we understand 

Congress' intentions for Legal Services to be:  assisting poor persons 

in their day-to-day legal needs.  Last October we offered our 

Amendment to the relevant appropriations bill because that was our 

only opportunity to put these reforms to a vote. The fact that the 

reform amendment narrowly failed by seven votes, even though we had 

vary little time to try to educate other Members on our amendment, 

suggests to me that other Members have some similar concerns and would 

like to see some remedy. 

We feel that as you are considering this reauthorization bill, it 

would be helpful to focus on two goals for Lagal Services:  improved 

acoountabllty and greater local direction. My sincere belief is that 

by enacting these reforms and causing Legal Services attorneys to act 

more like other attorneys, the image of the Legal Service lawyer will 

actually be enhanced, along with the program being improved. 

Speaking more specifically, we would like to suggest that thasa 

two goals would ba supported by enacting the following reforms: 

l)a prohibition of redistricting activities by I.egal Service 

attorneys; 

2)application of existing federal waste, fraud and abuse 

provisions to Legal Services programs; 

3)reforms of acceptable activities by LSC attorneys in farm 

worker/producer cases; 

4)timekeeping requirements; 

5)greater authority to Legal Services local program boards of 
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diractora; 

6)raqulation of private funda; and 

7)aarBarking of funda for child support and drug cosas. 

MM  Z aantlonad aarllar. My background givaa ae a particular 

sansitivity to the rafora related to ag workera and producers. To 

give you a feel for the kind of anecdote vhich haa aotivated ae, I 

would like to read to you a paragraph frca a letter sent to ae by one 

ag producer. 

We sees to continually be subject to one or two baraasaent or 
new precedent setting lawauits deapite our best efforts to be 
good and far above average fara latwr eaployers.  Currently we 
arc working toward settleaent over wage payaents and MISVXPA 
tMigrant 4 Seasonsal Workers] violations on eaployees that 
never, we believe, worked for either us or our labor contractor. 
Ne survived wage and housing scrutiny during the seasons and yet 
two years later without any notification ve are sent a copy of a 
suit filed against us by a group of people who claia they worked 
for ua and were not properly paid.  Naturally they claia record 
keeping violations because how can we have payroll records on 
people who didn't work? Hhy did it take two years for a group 
to "reaeaber" they worked and were not paid?. . .We will be 
forced to take the 'rational' choice and settle $70,000 worth of 
allegations. . .The big lesson we learned was not to operate 
where legal aarvicea ia ailitant. 

Obvloualy, thia faraer waa in a Catch-22 aituation where he «ns 

going to loae aoney no aattar what happened. While neither the 

plaintiff nor the Legal Servicea attorney could possibly lose aoney, 

the producer waa guaranteed a financial loss, no aatter what courae of 

action he chose. 

A related exaaple waa brought to the Houae Floor by our colleague 

Tia Valentine laat year. Tin, who had firat-hand knowledge of theae 

caaea because he helped constituents draft their responses, said that 

letters froa Legal Services attorneys 'said in effect that, 'I 
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represent a person who has worked for you, and you have violated his 

or her rights,' without naming the individual or without giving enough 

particulars for that faraer to b»  able to form any judgment even as to 

whether or not the person had ever been employed by him. The letters 

would say, 'If you will sand us $5,000 or $3,000, we will end the 

matter.  If you don't pay us, we are going to sue you." As Tim 

pointed out, unsubstantiated, vague accusations of alledged 

wrong-doing attached to demands for payment usually gat called 

•extortion" where I come from. 

Naturally, I understand that somebody else is going to have a 

different side to those stories and I certainly don't presume to take 

the role which rightly belongs to the courts in such matters. 

However, it seems clear to me that things like solicitation of 

clients, no requirements for mediation or administrative remedy, and 

no requirement to identify plaintiffs, create an environment where 

abuse can abound.  It is possible for us to craft a law where growers 

who deserve to be sued because they exploit their workers are, in 

fact, sued without innocent producers being harassed and financially 

devastated. 

Rliimat SDGGBSnOMS 

Bill and I felt that there ware some valid criticisms against our 

amendment last yeiur, and so we are incorporating some changes which we 

believe are improvements in what we are recommending to you today. 

One area in which we have taken a particularly good hard look is 

the recommendation relating to the agriculture workers and producers. 

Using our previous language as a beginning point, we believe the 

agriculture provision might be improved by: 

a)providing a choice between exhausting administrative remedies 
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or Baking a good faith aCfort to uaa altamative dispute 

resolution; 

b)reaoving the words 'any and all" froa the requireaant of 

exhausting adainistrative reaedies; 

c)Baking the requireaent of identifying the plaintiff coapatibla 

with the requireaent contained in the Federal Rules of Civil 

Procedure which all other attorneys follow; 

d)allowing the court to oait a plaintiff's naaa; and 

e)reaoving the requireaent that an affidavit be filed with the 

coaplaint. 

DUnTT ntOW OTHHtS 

As I just Bentioned, Bill and I etre reworking our recoanendations 

because we have kept an open alnd to the feedback we have received 

froB others.  Bill, for exai^jle, is aeeting this week with 

representatives froa the Aaerlcan Bar Association.   Siallarly, I 

wanted to let you know that I have aade a point of aeeting with the 

Legal Service attorneys In ay own Congressional District, and that the 

aeetings I have had with thea are always vary saleable. As I said 

earlier, I believe that the aajorlty of LSC attorneys are perforaing a 

valuable service in a coaaendable Banner, and that certainly is the 

impression I have of the LSC folks in ay District.  When ay 

constituents contact ae with legal probleas, I frequently have causa 

to refer those constituents to Legal Services and I never have 

reservation in doing so. 

So, ay point is that we have valued the Input we received as a 

result of our aaendaent last year and we are happy to pass along those 

recoBBendations to you. 
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APTHORIZATKMI  RATHER THWI APPROPRIATICTt 

Finally, I want to give you every reassurance that I an eager to 

work through the committee authorization process rather than the 

appropriations process for trying to enact these reforms.  I have 

always made it clear that I an uncomfortable with authorization-type 

language on an appropriations bill and that is not my preferred way of 

doing business. 

I an delighted that you, Mr. Chairman, scheduled these 

authorization hearings and that you have taken time to hear from us 

today. My fond hope is that the reauthorization process will be 

completed this year and we will be voting on Legal Services on the 

Floor later this year.  I also have particularly appreciated the 

interest which our colleague, Harley Staggers, has taken in this 

issue.  I look forward to working with this committee in any way I can 

to be helpful to the process. 

/ t t f 
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Mr. FRANK. Mr. Smith. 
Mr. SMITH of Texas. Thank you, Mr. Chairman. Mr. Chairman, I 

want to thank our colleagues. Bill McCollum and Charley Sten- 
holm, for taking the time to appear before us this morning and tes- 
tifying on a subject that they, obviously, feel so strongly about. I 
would like to point out that both Bill McCollum and Charley Sten- 
holm speak from firsthand experience. They are knowledgeable 
about this subject. They have talked to individuals who have, un- 
fortunately, experienced the abuses of their Legal Services Corpo- 
ration attorneys and I think they bring a great deal of credibility 
as well as conviction to us today. 

Let me also say in passing that both individuals in the short time 
that I have been here brought out points that I happen to agree 
with. Charley Stenholm just mentioned the statistic that only 20 
percent of the individuals that need this type of legal aid are actu- 
ally being served, which leaves a big pool of individuals that I 
think should be thought of as potential clients rather than the at- 
torneys taking the time to start class action suits that may or may 
not be helping those particular individuals. 

And Bill McCollum just mentioned the idea that Legal Services 
Corporation could put up posters rather than going out to the field 
and soliciting clients. I might also add that, BUI, as I understand it, 
that is against the standards of ethics of the American Bar Associa- 
tion, to go out and solicit clients in that kind of situation; is it not? 

Mr. MCCOLLUM. Well, I as a practicing lawyer always thought 
real true solicitation was, but somehow they are going out there 
and doing this, and getting individual names on this list. And, you 
know, I just think that it doesn't hurt us to put some explicit statu- 
tory prohibition in there that is enforceable not just by the canons 
of ethics, but enforceable by the Corporation boards around the 
country, locally and the national board. 

Mr. SMITH of Texas. Mr. Chairman, I think our colleagues have 
made very constructive suggestions for reforming the Legal Serv- 
ices Corporation and, obviously, they are willing to talk smd to ne- 
gotiate and come up with a solution, which I think is important as 
well. 

On another subject, Mr. Chairman, I would like unanimous con- 
sent to have made a part of the record a statement by another col- 
league of ours, Larry Combest, who could not be with us this 
morning. 

Mr. FRANK. Without objection, so ordered. 
Mr. SMITH of Texas. Thank you, Mr. Chairmsm. I don't have any 

other comments. 
Mr. FRANK. Thank you. 
[The prepared statement of Mr. Combest follows:] 
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PREPARED STATEMENT OF HON. LARRY COMBEST, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OP TEXAS 

Mr. Chairman, I appreciate the opportunity to offer testimony 

today regarding the need for reform In the Legal Services 

Corporation (LSC).  I am hopeful that my views and those of my 

colleagues who support the reform Initiative will be better 

understood and appreciated as a result of these hearings. 

The poor and lower income people of this country have a real 

need for legal help.  What I advocate and what is Included In my 

bill, H.R. 2884, which is pending before this subcommittee, are 

long overdue reforms that will help ensure that legal services 

are being delivered to the needy and at the same time keep 

grantees from using unfair tactics against defendants. 

Apparent abusive practices were first brought to my attention by 

my constituents.  Within weeks from the time I was first elected 

to the House in 1984, 1 received a copy of a petition signed by 

approximately three thousand citizens of Hereford, an 

agricultural community of 16,000 in the Texas Panhandle.  The 

petition, protesting the actions of the local Legal Services 

Corporation grantee, was also sent to the president of the Legal 

Services Corporation.  In December of 1985, local officials 

there estimated that, at that time, $4 million and four hundred 

Jobs had been lost due to the actions of the LSC grantee. 
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This impressive outpouring of sentiment regarding the I>SC caught 

my attention.  Since then numerous constituents have contacted 

me regarding the actions of the LSC In my district. 

In some cases, there is no doubt that defendants have clearly 

been guilty of what they were accused.  The guilty should be 

punished and I would not argue otherwise. 

But many times it appears that an LSC grantee has overstepped 

the bonds of reason in pursuing a case.  For example: they might 

misapply agricultural minimum wage laws in accusing growers of 

violations; they would commonly accuse defendants without 

identifying accusers; and. In one Instance, apparently Issued 

press releases and posted fliers accusing a grower of safety 

violations, even though no case had been brought against him. 

My concerns are the concerns of my constituents who have 

contacted me regarding LSC abuses.  They simply want to be free 

from unwarranted attacks upon themselves and their livelihood by 

an uncontrolled entity of the federal government. They simply 

cannot match the resources of the United States government In 

pursuing these cases and often have to make expensive 

settlements or go broke proving their Innocence. 



I was sent here by ny constituents to represent them, and as a 

result of the numerous complaints that I continue to receive, I 

believe Congress must take a serious look at the LSC and Its 

grantees.  The LSC Is a pseudo-governmental entity that enjoys 

federal funding of more than $300 mlliion a year, but is free 

from essential monitoring and controls on how that money should 

be spent.  In response, I Introduced H.R. 2884, a bill which 

completely reauthorizes the Legal Services Corporation. 

My bill does not abolish the LSC, but makes clear what It can 

and cannot do.  I believe It Is true to the original Intent of 

the Legal Services Corporation Act.  The bottom line Is that the 

citizens of the country should have control over the actions of 

this, and all, federal agencies.  This Is as true for the 

Department of Defense as It Is for the Legal Services 

Corporation.  As long as the taxpayers are funding an agency, 

then they should be able to set the guidelines on how their 

money shall be used.  In my view, anyone not agreeing with 

halting abuse must be profiting from it. 

As a Member of the House of Representatives I have never had the 

opportunity to vote on an authorization bill for the LSC.  The 

only opportunities that those of us who support reforms for the 

LSC have had to express these concerns have been during 

consideration of appropriations bills.  This usually limited us 
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could attii^it to haw an ijipact^ 

TlM House cam*  Tcry clos* to p*««1n3 acmm  r»oed»d r«forvB la last 

year's n—iiiiii Jostlca-Stata appxopclatlops bill.  I coBaand 

tha affoz-ts of ay oollaagoas, Representatiws Charlaa Stanhola 

and Bill HcCollaa, In tfala blpai-tlsan affort.  I am  confld^it 

tbat tbe Bousa vlll approva soaa aamiira of raforaa In tbe 

fotura.  But let us begin here and now to start tbe pxooass. 

Instead of waiting to wage a blttar battle on tita Boaae Floor In 

soaa future appzopriatlooe bill. 

We now enter a new period In tbls debate, one wblcb I bope will 

be narlced by cooperation ratbar tban confrontation.  Ny bill 

authorizes a new Legal Services Adelnlstration — it does not 

discard tbe intent of the original LSC act.  Tbare Is no 

qoestion tbat refores are needed.  Tbe guestion is: will the 

status quo prewail? 

Tbe poor nust be helped, but no one is »ei»ed iri>en tbe rights of 

people are traapled in the pursuit of this cause.  I offer ^r 

bill, B.K. 2884, as a starting point for bringing needed reforms 

to the l.egal Services Corporation.  This legislation provides 

tbe basis for a new Legal Services Attainistration, one tbat 

targets its resources towards the needy, respects the rights of 
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defendants, and exhibits responsibility to the taxpayers of this 

country. 

Mr. Chairman, I cooiinend you for holding these hearings and I 

hope that they result in a authorization bill that includes 

necessary reforms for the Legal Services Corporation. 
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Mr. FRANK. Mr. Washington. 
Mr. WASHINGTON. Thank you, Mr. Chairman. I would like to ask 

our two colleagues a couple of questions. 
First, let me start by saying I believe, and I only speeik for 

myself, that the reason, perhaps, that some of the notions that you 
put forward may be controversial to some is I think best stated by 
you, Charley, when you said that when you first came to the Con- 
gress you opposed the Legal Services Corporation. And, although I 
certainly recognize that you have changed, as I take you at your 
word, others may feel, obviously without foundation, that you have 
changed your tactics. That you are trying to do indirectly what you 
found that you couldn't do directly. &) it may be viewed with some 
suspicion as a result of that, and, of course, there is nothing you 
can do about that but continue to press on. 

But, if I start out by saying that my express intention is to paint 
that wall red and I am not able to accomplish it, and then I come 
back next year and I have a can of blue paint, you may be suspi- 
cious that I am trying to somehow get from blue eventually to red. 
You understand the point that I am trying to make. 

Let me start with some threshold considerations. In your re- 
marks, on page 5 near the top, you say that Congress' intention for 
Legal Services was to be assisting poor people in their day-to-day 
legal needs. And then further, in the middle of the page, you said: 
My sincere belief is that by enacting these reforms—those that you 
spoke of above—and "causing Legal Services attorneys to act more 
like other attorneys," let us rejoin at that point. 

Both of you mentioned redistricting, for instance. That you feel 
that poor people don't have a stake or shouldn't have a voice in 
redistricting. If not, why not? And, if so, who will represent them? 

Mr. McCoLLUM. I would be very glad to respond. First of all, I 
would like to make a comment. No takeoff on my colleague over 
here, but Bill McCollum came to Congress in 1980, same class as 
the chairman. President Reagan wanted to abolish Legal Services 
Corporation and I opposed that. I voted against that. I preferred 
reform, and I voted against cutting money for Legal Services. So I 
just think the record needs to be clear. 

I think Charley has seen the light. I am convinced that he has 
about this. We have been working on this a long time. So I don't 
think that should really be a question. 

Second, with regard to the redistricting. 
Mr. WASHINGTON. NO, it wasn't a question. I was answering— 

excuse me. 
Mr. MCCOLLUM. You asked about redistricting. I am sorry. 
Mr. WASHINGTON. I answered the question that he asked. I 

wasn't posing it. I think he knows me well enough to know if those 
were my intentions I would have said so. 

Mr. MCCOLLUM. With all due respect, I understood that. I just 
wanted to put it on the record for myself as well. 

Mr. WASHINGTON. Yes. 
Mr. MCCOLLUM. And I took that opportunity and liberty from 

you. 
On redistricting we think historically, Legal Services Corporation 

from its inception for whatever reason had a group of attorneys 
getting involved with the process who, quite frankly, felt that it 
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was more important to try to change social policy to alleviate pov- 
erty in general in this country and to do broad, sweeping litigation 
that was necessary and get involved with redistricting and things 
like that than it was to represent day-to-day problems, and I know 
that for a personal fact. I served on a Legal Services board of sorts 
in Florida, the old volunteer type. Orlando still has one of the pre- 
miere programs in the Nation. 

I remember calling the Legal Services when they were going to 
come to town, and we were told, "Well, you know, we can't join to- 
gether." I thought merging was a good idea. I was on the board of 
airectors of the bar association. I said, "Well, why do we need to 
have two of these? Let's just have one and we will all be one big 
happy family." To the lawyer in charge of the Legal Services field 
programs, from Atlanta, who had the whole Southeast region, I 
said, "There's nothing here that keeps that from happening. I hear 
you won't let that happen. I don't understand that." 

He said: "Mr. McCollum, you don't understand. Our lawyers are 
not interested in what your local lawyers would be. We don't want 
our lawyers out there involved in landlord-tenant problems, in auto 
repossession cases, and in domestic dispute cases. We want our law- 
yers out there involved in changing the course of poverty law in 
this country." 

So, to answer your question, I think with the limited resources 
we have—I thought he was wrong then and I think he is wrong 
now—that we ought to be devoting the resources to the purposes of 
the individual cases, the landlord-tenants, the car repossessions, 
the disputes, and, frankly, getting away from the political part 
which has hurt this organization, such as lobbying, redistricting, 
that sort of thing. 

Mr. WASHINGTON. Who then represents—if you believe that the 
poor people have an equal stake, as I do, in redistricting, who then 
represents them? 

Mr. MCCOLLUM. Well, I think they are represented by their elect- 
ed legislators. That is what the redistricting is all about. 

Mr. WASHINGTON. I mean in the judicial system. To the extent 
that from time to time it becomes necessary for redistricting bat- 
tles to be fought in court, and most people would agree that when 
you go to court you are better served if you have a lawyer repre- 
senting you, who then would represent—under your scenario, who 
would represent the interests of poor people when they get to 
court? 

Mr. McCk)LLUM. I don't see the need for them to be represented 
in this capacity in court. I don't see the need for litigation for the 
poor people as such, as an independent class of people in court. I 
think that if there are going to be redistricting battles there is 
going to be a lot of people that aren't poor people involved as well. 
There is going to be a lot of battles going on, but generally speak- 
ing it is not going to be the civil suit type of battle that determines 
redistricting, in my judgment. 

Mr. WASHINGTON. YOU know, of course, that any other person 
with means that thinks that they have a perceived interest can at 
least hire an attorney and have that lawyer attempt to intervene 
in any existing or proposed litigation on redistricting. 
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Mr. McCoLLUM. In my judgment, it is a matter of priorities and 
it is a matter of where do you want to spend your resources and 
how do you protect this corporation from the political arena which 
is going to I think in the long run keep it from getting the proper 
funding and doing the job as intended. So it is a balance act. You 
may be partially correct, but I think that they won't have repre- 
sentation to the degree that you might like. But I think that it is 
the way to go. 

Mr. WASHINGTON. SO it is a policy judgment? 
Mr. McCoLLUM. It is a policy judgment; yes, sir. 
Mr. WASHINGTON. Would you then concomitantly prohibit 

anyone else from hiring a lawyer and getting involved in a redis- 
tricting suit? 

Mr. McCoLLUM. Well, we don't have Federal moneys going out 
there. We are not talking about prohibiting anybody from doing 
something. We are talking about prohibiting Federal moneys from 
going to lawyers for this particular purpose. 

Besides, you can have pro bono work still, and the Legal Aid So- 
ciety in Orange County, FL, still exists to represent the poor. And I 
suspect in many parts of the country that is still true today. How- 
ever, we provided legal services to try to fill gaps, and I think that 
is what they are out there doing, filling gaps. 

Mr. WASHINGTON. Would you agree with me that as it comes to 
reapportionment that all citizens have an equal stake in that  

Mr. McCoLLUM. Sure. 
Mr. WASHINGTON [continuing]. Ensuring that it is done properly? 
Mr. McCoLLUM. Sure. 
Mr. WASHINGTON. And I would agree with you that ab initio 

those who are elected to represent all people would have that re- 
sponsibility. I don't know how it is in Florida, but in Texas we 
sometimes don't come to an agreement on redistricting and, unfor- 
tunately, these matters end up in court. And I think it would be a 
sorry state of affairs if only the people with means had representa- 
tion when everyone has an equal stake at the courthouse. Would 
you disagree with that? 

Mr. McCoLLUM. Well, I don't disagree with the principle. I dis- 
agree with this in the case of Legal Services Corporation. I just 
don't think that Legal Services lawyers ought to be involved. 

Now, you said is it a policy decision? Yes, that is what it is. I am 
not saying that poor people should be excluded from the courtroom. 
I am just saying to you that I don't believe the resources of the 
Federal Government, as limited as they are in this area, ought to 
be used for that purpose. I think it is counterproductive. I think it 
politicizes Legal Services. And I think you have to draw a line 
somewhere, just as I don't think all class action suits ought to be 
brought by Legal Services lawyers. That is all. 

Mr. Stenholm, I think, wants to respond, if he could. 
Mr. STENHOLM. Mr. Washington, let me first say, yes, I believe 

that poor people need to be represented. But I seriously question 
whether a class action suit on behalf of poor people in redistricting 
or in political matters is a justifiable use of Legal Services funds. I 
doubt seriously that there is any congressional district now or one 
which could be created in the United States—I could be corrected 
on this, but I will make the statement—of which the majority of 
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the people within the district would be poor and unable to hire 
legal representation at the bar or in the court when a question 
that you have just stated would come up. 

I equate an answer to you as the same quandary or difficulty 
that I have found myself concerning the National Endowment for 
the Arts. I support the National Endowment. 

Mr. FRANK. Mr. Stenholm, could we not get into that now be- 
cause we have a time problem? 

Mr. STENHOLM. Yes. Well, very quickly, I would just make a 
quick point, Mr. Chairman. It is that political sensitivities of the 
majority tend to damage the program as a whole. I would ask you 
why you feel it is so necessary to have Legal Services involved in 
the political process in the redistricting question when we have 80 
percent of the poor people that cannot get the help that they need 
in day-to-day legal activities. We have to prioritize. 

My suggestion is we can handle redistricting better through you 
and I working through the political process in our party. We don't 
have to have public funding going to an agenda of which you may 
agree or I may agree or we may both disagree. That is my point. 

Mr. WASHINGTON. My problem with that is that our history 
teaches us, sir, that prior to the advent of Legal Services getting 
involved no one represented the poor people at the courthouse, and 
I fear that if we don't allow access by all people—the law says that 
neither the rich man nor the poor man may sleep under the bridge. 
Of course, the rich man doesn't need to sleep under the bridge. The 
rich man can hire any lawyer that he wishes, and if we start to 
limit the right of poor people by picking and choosing when they 
may have legal representation and when they may not have legal 
representation, then we are effectively determining whether to 
have representation at all. 

Mr. FRANK. May I ask the indulgence of my colleagues? I think 
we are into what is a healthy debate which we will all have the 
privilege of dealing with later. So, if we could move on to other 
areas and then we will get back into this in a general debate thing. 

Mr. WASHINGTON. I beg the chairman's indulgence. Mine was a 
question. I was responding out of courtesy to a colleague. 

Mr. FRANK. I understand. 
Mr. WASHINGTON. I ask questions. 
Mr. FRANK. Yes, I appreciate that. When it comes between cour- 

tesy and speed, I also go for speed. 
[Laughter.] 
Mr. WASHINGTON. Let me ask my question hurriedly then. 
Mr. FRANK. Please. 
Mr. WASHINGTON. On the question of solicitation, and I am new 

to the committee and I am new to whatever time limits he imposes 
or doesn't impose, and so for all of those frailties, human frailties, I 
apologize. But I am here to get information because I want to do 
the right thing. That is why I came to Congress, as did you. 

On the question of solicitation, I think it is important if it is the 
case, and I certainly don't know whether it is down in Florida, Bill, 
to draw a distinction between prelitigation and postlitigation. Be- 
cause as a lawryer you very well know that you would be guilty of 
malpractice if you had alleged a class and you didn't attempt to go 
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out and find whether the persons who existed out in the communi- 
ty may be members of the class or not. 

So it is a difficult question, Charley, is what I am trying to sug- 
gest. For instance, a group of people come to my office. They work 
for XYZ Corp. Let's take it out of the agricultural field. They work 
on the docks. They raise complaints which I as a lawyer believe 
may be the subject of class action litigation. So most lawyers, espe- 
cially in Federal court since you only get one chance to replead— 
most lawyers would err on the side of including an allegation of 
class action if you had 9 or 10 people to come in, rather than ex- 
cluding it and attempting to discover whether there was enough 
people and attempting to amend the complaint, because you may 
be outside the period in which you could amend your complaint. 
Because there are rules in Federal court that, if you have later dis- 
covered that there are 10,000 people similarly situated, rather than 
this 9, you may be cut off from amending your complaint to allege 
a class action, which means you have to file another case, which 
nobody likes. 

The point is I think it is important, and I don't know enough and 
I am really asking whether the solicitation that you have heard of 
has been, after litigation has been filed and a class action com- 
plaint has been made, because if that is the case then I would sug- 
gest to you then that is not solicitation, that is a good lawyer doing 
his or her job to make sure that you can prove up the class allega- 
tion or not. 

Mr. McCoLLUM. If I might respond, it is before in the cases I 
know of, and I know of three personally. I won't try to represent 
all of the others  

Mr. JAMES. Would the gentleman yield a minute? 
Mr. McCoLLUM. Be glad to yield. 
Mr. JAMES. What bothers me about it, I understand your point 

about the poor being represented, but I just wanted to take an op- 
portunity to point out that neither are the middle class nor the 
well-off represented in those issues, because that type of suit is too 
expensive for any other than the very top one-half percent of the 
wealthy. You might as well make the argument that everyone is 
entitled to a new car every year. Even those people who could 
afford a new car every year couldn't afford that kind of suit. So to 
say that only the poor aren't represented isn't true. A vast majori- 
ty of us could not afford that kind of suit. 

And that is not what Legal Services is for. Some redistricting 
suits would take $300 million, that is our entire budget in our 
State. That is the difference, I think. 

Mr. WASHINGTON. That went over my head. 
Mr. JAMES. Thank you. Yield back. 
Mr. WASHINGTON. That went right over my head. But go ahead 

with the answer to the question that I asked you. 
Mr. McCoLLUM. The only answer was that in the three cases I 

was aware of, personally brought to my attention, it was before the 
fact, and I think that was the comment I meant when I said that is 
fine if Legal Services Corporation lawyers want to go out and let 
the agricultural worker community be aware that they exist and 
that they can provide services if they come in and this spreads by 
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word of mouth. But to go out and drum up a case, I don't believe 
they ought to do that. 

Mr. WASHINGTON. In other words, in response to my question you 
are suggesting that the circumstances are where there was no 
cause of action that the lawyer knew of to begin with. In other 
words, the lawyer was not following up on whether there were 
enough, a sufficient number of people to form a class, but trying to 
find out whether there were people who wanted to be plaintiffs in 
a lawsuit, and that is solicitation. 

Mr. McCoLLUM. That is my opinion. Of course, it is subject to 
each case individually being reviewed and scrutinized. And I was 
not involved in the case. I want to put in all of those disclaimers, 
Mr. Washington, because you and I both having been practicing 
lawyers know that what is brought to us at this stage is not neces- 
sarily the whole story, but that is my understanding from what 
was presented to me, and I would interpret that as solicitation. I 
don't think it ought to be. That is all. 

Mr. WASHINGTON. Would it be possible to make that a part of the 
record? 

Mr. McCoLLUM. I don't have documentation of those cases. This 
has been over the years for 10 years. 

Mr. FRANK. Let me follow up, though, on what Mr. Washington 
said. I would appreciate it, and I want to emphasize what he said. 
To the extent that we have got any of these reports and as fully as 
they can be reported to us, it would be helpful to us. 

Mr. WASHINGTON. Yes. 
Mr. McCoLLUM. Sure. We may get some witnesses for you, Mr. 

Chairman. We might be able to drag some witnesses in here for 
you. 

Mr. FRANK. Yes. Well, let me say this. There are two things. It 
doesn't necessarily have to be in the printed record, but if there is 
information that could be made available, we will circulate it 
among members of the subcommittee. That will help us when we 
sit down to mark up to have, actually, some of these cases. So I 
would like to make that as a general request. 

Mr. WASHINGTON. Yes. That is my only point and my final point. 
That if we can determine that there is a good deal of this going on, 
I think that there is a way that that kind of misconduct can be 
written in without at the same time, if you will, to use a trite, over- 
used expression, throwing the baby out with the bath water, you 
know. If the lawyer has interviewed persons whom he or she has 
accepted as a client, and in furtherance of a determination as to 
whether there is a class action, that is one category. But if they are 
out because they think that this would make a good lawsuit, and 
these people live over here where there may be some toxic waste 
on the ground and they are going out drumming up people to be 
plaintiffs, that is altogether different and we can write a rule that 
covers that. 

Mr. FRANK. And it would help us to have a set of facts. 
Mr. McCoLLUM. I understand. 
Mr. WASHINGTON. Thank you, Mr. Chairman. 
Mr. FRANK. Before I turn to Mr. Douglas, Mr. McCollum, just 

two factual questions. You mentioned somebody from Atlanta who 
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worked for the corporation who told you that his purpose wsis not 
to do landlord-tenant. 

Mr. McCkJLLUM. That was back in 1978-79, something like that. 
Mr. FRANK. IS that individual still in that position? 
Mr. McCoLLUM. I have no idea today. 
Mr. FRANK. The only point I would make is that I think a lot has 

changed for the better since 1978. 
Mr. McCoLLUM. I certainly hope so. My impression is it has im- 

proved some, but some of those lawyers are still around, 
unfortunately. 

Mr. FRANK. I appreciate that. I just wanted it to be clear that we 
are not talking about somebody that we know to be at least 
contemporary. 

Mr. Douglas. 
Mr. DOUGLAS. Well, given your twin pillars of speed and courte- 

sy, I just wanted to first apologize to John Ross, who will be testify- 
ing. I have got two other hearings and you will hear from one of 
my good friends in the New Hampshire Bar. I think John has a 
point about the competition aspect. 

And, as far as speed, I don't have any questions, other than I 
want to say I will look at your bill and I think some reforms are 
needed, especially in the area of redistricting. That concerns me a 
lot. 

But I have two other hearings, Mr. Chairman, so I am going to 
take my homework and I hope to be back. I have got to go learn a 
little more about the IRS mismanagement. 

Mr. FRANK. Thank you. Your own extensive legal experience is 
something we are going to be drawing on, so we appreciate that. 

Mr. James had another supplementary question. 
Mr. JAMES. Maybe I was confusing last time, Mr. Washington, 

when you said it went over your head. What I am suggesting and 
submitting is simply this: Yes, I want the poor to have representa- 
tion. But in this scenario, as far as political representation in a 
suit, what you are submitting if you isolate them as poor is to give 
them a superior representation to what 99.9 percent of us could 
afford in the first place. 

So it is not just the poor that are excluded from having the ca- 
pacity to file a class action. Very few Congressmen with their 
salary could ever afford to pay an attorney for an adequate class 
action suit. You would have to be very, very wealthy. They are 
very expensive lawsuits, just for the purposes of the expert 
testimony. 

Thank you very much. 
Mr. FRANK. I thank you. Although some of us might think about 

a class action defamation suit, if we all kicked in a little bit we 
would probably have enough defendants that we could pick. 

I want to thank my colleagues. We will be seeing more of each 
other because this is a subject on which all of us are quite serious. 

Mr. McCoLLUM. Thank you. 
Mr. STENHOLM. Thank you, Mr. Chairman. 
Mr. FRANK. Our next collesigue, Mr. Cardin, is deferring to his 

colleague Ms. Byron he has just indicated to me, and I appreciate 
that. 
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He just wants to be able to rebut everything you say, Bev. Don't 
be fooled. 

Ms. BYRON. Absolutely. And I will be gone. 
Mr. FRANK. I understand that you have other obligations. Thank 

you for for—often Members of Congress testify in a somewhat pro 
forma way. This happens to be an issue on which a lot of members 
have done a lot of work, care a lot, it is an important subject, and 
so I hope people will be favorably impressed, rather than feeling 
put out, by the fact that so many of our colleagues want to be in- 
volved in this. 

STATEMENT OF HON. BEVERLY B. BYRON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MARYLAND 

Ms. BYRON. Mr. Chairman, let me say, first of all, I will take 
your word and will be quick, short and brief, and I will take no 
questions because I am going to be gone in 3 minutes. 

Let me, first of all, thank you for the opportunity to testify 
before your subcommittee. As you know, I have been here before 
Eind I want to make it clear again that I don't object to publicly 
funded Legal Services Corporation. I find it extremely important 
and legal counsel shouldn't be contingent on who can pay for it. 

However—and I am going to get to Congressman Washington's 
point in just a moment—I have been concerned in the past when it 
seems to be overzealous actions by Legal Services to prosecute indi- 
viduals who are not capable financially of defending themselves 
over and over and over again. Specifically, I am speaking of the 
action that was taken, and we all know what is closest to us, and 
that in my case is the fruitgrowers of western Maryland. 

As I have testified in the past, these were not charges of mis- 
treatment or inhumsm living conditions, but rather were allega- 
tions of a discriminatory test such as the ladder test. How can 
someone who owns an orchard not know whether a potential em- 
ployee can climb a ladder to pick fruit or not. One hundred 55 
claims and 15 lawsuits later, this grower is now out of business. 

As a result, the effects were financially devastating. The once 
prosperous Fruit Growers Association in my State has gone out of 
business. Maryland was once able to produce 2.5 million bushels of 
apples a decade ago. We are now down to 1 million. I can give you 
the documented file of the case. It is rather thick. I think we can 
scrub it so it might come down just to that thick, approximately 3 
inches. Congressmen, I hope you will enjoy reading it because it is 
fascinating to watch this scenario as it has developed over several 
years. 

You are familiar with two bills that I have introduced in reform- 
ing Legal Services. They are deliberately narrow in scope, with 
hope of modifying without gutting the intent of the Legal Services 
Program. Further, the Combest bill, which also provides guidelines 
for clarifying the boundaries for which the Legal Services Corpora- 
tions, would be operating most effectively. 

It has been a long time, over 10 years, since we have reauthor- 
ized Legal Services. In the case of western Maryland, the damage 
has already been done. I am optimistic, though, that some changes 
can be made to allow Legal Services to serve those who it was and 
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is intended to serve. And, with the testimony here today and in the 
coming weeks, I hope the subcommittee can arrive, really, at a re- 
authorization that addresses my concern and at the same time pro- 
tecting the integrity of the Legal Services Program. 

My colleague from Maryland, a former member of this subcom- 
mittee, is going to testify in a few moments. I am sure he has a 
slightly different view than I do, but I will be glad to submit to the 
committee for their perusing my case file of one individual case, 
and I think it gives you a good opportunity. It will take me a little 
while to pull that together, but I will see that you get that. 

Mr. FRANK. Don't worry about scrubbing it. It just occurred to 
me, and I have mentioned this to the two staff members, I think 
we will maintain at the subcommittee office a kind of a library of 
these things so all of the members can go and look at it and the 
staff can help us. 

Ms. BYRON. OK. I mean, if we don't pull some things, it is yeah 
thick. We will make it down to about that thick. 

Mr. FRANK. Make it no taller than your junior Senator. 
Ms. BYRON. Got it. 
[Laughter.] 
Ms. BYRON. Thank you. 
Mr. FRANK. YOU are welcome. We appreciate it, and we will be 

able to talk informally, Ms. Byron. 
Ms. BYRON. I will see you on the floor. 
[The prepared statement of Ms. Byron follows:] 
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HONORABLE BEVERLY BTRON 

TESTIMONY BEFORE THE JUDICIARY SUBCOMMITTEE ON 

ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS 

Roon 2226 Rayburn House Office Building 

May 9, 1990 

Thank you for the opportunity to testify before the 

Subconmlttee on the reauthoriEation of the Legal Services 

Corporation.  As you know, this is my second time before 

the Subcommittee.  Let ne make it clear, I do not object to a 

publicly funded Legal Services Corporation.   Legal counsel 

should not be contingent on who can pay for it.  However, I have 

had concern in the past with what seems to be over sealous 

actions by legal services to prosecute individuals not capable— 

financially— of defending themselves over and over again. 

Specifically,  I am speaking to the actions  that were taken 

against fruit growers in Western Maryland.  As I have testified 

in the past,  these were not charges of mistreatment or inhuman 

living conditions, but rather were allegations of discriminatory 

tests,  such as the ladder test.  How can someone who owns an 

orchard not know whether a potential employee can climb a ladder 

to pick the fruit?   155 claims and 15 lawsuits were filed 

against the growers.  The effects were financially devastating. 

The once prosperous  fruit growers association has gone out of 

business.  Maryland, once able to produce 2.5 million bushels of 

apples a decade ago, are now down to about 1 Billion. 
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eral Government is not part of that p£irtnership. It has given up its 
predominant role, and I would hope that as you look at the reau- 
thorization act, you try to find a way that the Federal Government 
can in fact become a real partner in meeting the needs of poor 
people. 

In 1981, we reached the watershed year of the Federal Govern- 
ment's participation with a $321 million appropriation. That repre- 
sented two lawyers per 10,000 persons, which is considered the 
minimum access level. If we are to have the Federal Government 
meet its goal of minimum access, where it was in 1981, the authori- 
zation and appropriation should be $477 million. I commend that 
figure to this subcommittee. 

But now let's talk about what you have most focused on today, 
and that is restrictions. Quite frankly, Mr. Chairman, I don't think 
restrictions make sense. It does not to help poor people to place re- 
strictions on how they can get access to our judicial system. I think 
we should remove the current restrictions that are in law and cer- 
tainly not expand the list of restrictions on how Federal funds can 
be used. 

Let me comment on a few remarks that my colleagues made ear- 
lier on the earmarking of funds. Mr. Chairman, that takes discre- 
tion right away from a board. It may be true that one community 
has certain needs that may not hold true in another community. I 
can tell you that many States have moved aggressively on child 
support enforcement, and there are plenty of funds available to 
help people in child support enforcement, but try to get a divorce. 
You can t get a lawyer to help you get a divorce. Now, if I under- 
stand the earmarking provisions, we are going to get more money 
for child support and not be able to use those funds to help people 
untangle their domestic problems. Let local boards decide local pri- 
orities. That is the concept of the system. It is working well with 
the limited funds that are available. Don't make it more difficult 
for legal service agencies to perform their job. 

We are talking about private funds. You want to put more re- 
strictions on the use of private funds. It just makes it more difficult 
for us to get funding sources to provide legal service needs. There 
is no way the FederaJ Government is going to be able to provide all 
the needs. We know that. We are relying on other sources of fimd- 
ing. To the extent that you put restrictions on the use of private 
funds, you just make it more difficult for us. 

I thought I heard Mr. McCoUum mention restrictions on Federal 
funds during the colloquy between him and Mr. Washington on the 
redistricting question. But if I understand his proposals, he wants 
to restrict private funds the same way. So here we have competent 
lawyers that are able to help poor people and can get independent 
funding sources, and we are denying them the right to go out and 
help poor people? I don't think that is a partnership by the Federal 
Grovemment, and I see no reason why we should be imposing re- 
strictions on the use of private funds. 

I want to comment on some of these new initiatives—I am not 
going to get into a lengthy debate. Let me just use one standard. 
We talked about class action restrictions. We talked about manda- 
tory arbitration cases. All of us are attorneys. How would you like 
to be put up against another lawyer knowing that you can't use the 
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a class action, you can't. He can go to court, you can't. That is not 
equal access to our judicial system. That is not giving poor people 
the same access that everyone else has. 

I urge you not to consider these additional restrictions. Quite 
frankly, Mr. Chairman, there is one restriction that if prior prac- 
tice becomes a reality again maybe you should consider putting 
into law, and that is to make sure that the Legal Services Corpora- 
tion Board does not thwart the will of Congress and impose by reg- 
ulation what they couldn't get by statute. I hope that is not going 
to be the case with this new board, but I know it was a real prob- 
lem with the past board. 

I know there are going to be compromises. I know we are going 
to have to reach some accommodations as this bill moves it way 
through the Congress. But I urge you in reaching your decisions, to 
listen to the witnesses here today. It is not by accident that it is 
not just the advocates for the legal service agencies that are here 
arguing for more money and less restrictions. We have the advo- 
cates for the poor that feel the same way. People who are con- 
cerned about housing issues and landlord-tenant issues and domes- 
tic issues, saying don't put these restrictions in place. We have the 
bar association telling you these restrictions make no sense. Their 
sole objective is to make sure that we have equal access to justice. 
We are the custodians of the legal system and we want to make 
sure that there is equal access to justice. And they are telling you 
it makes no sense? 

And, although I certainly do not question at all the sincerity of 
my colleagues in suggesting these restrictions, and I know they are 
very sincere in their desires, it is interesting to point out that the 
people who support those restrictions, and many of the same who 
for years have tried to dismantle and repeal and get rid of legal 
services and help for poor people. 

Last point. I think it would be somewhat ironic that at this stage 
where the Federal Government has been making it more difficult, 
rather than easier for poor people to get access to our system, 
where we have restricted eligibility on Federal programs, where we 
have cut housing dollars, where we have cut education dollars, cut 
health dollars, cut legal services dollars in real terms, to on the 
other side say, "But we're going to impose more restrictions on how 
you use the Federal funds." That is not what we should be doing. 
That is not creating a partnership to meet the needs. 

Mr. Chairman, I know you have a very difficult decision because 
many times members are going to react on an emotional rather 
than a substantive point on this. I urge this subcommittee to pro- 
vide the leadership that we are going to need to make sure that the 
reauthorization act in fact is a model to help poor people and not 
to hurt them. 

Mr. FRANK. Thank you, Mr. Cardin. 
[The prepared statement of Mr. Cardin follows:] 
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Thank you for the opportunity to testify before ay former 

subcoDnittee.  Although I an no longer on the Judiciary Coaaittec, 

which has jurisdiction over the Legal Services Corporatlonr I an very 

interested in maintaining a strong federal role in the provision of 

legal services to the poor.  In that regard, I am pleased that the 

subcommittee has decided to hold hearings on reauthorlzation of the 

Legal Services Corporation. 

Mr. Chairman, as you are well aware, federal funding for legal 

serrices reached its high point in fiscal year 1981 with an 

appropriation of $321 million.  Legal service providers look at PY '81 

as a watershed year, for it was at $321 million that 'minimum access" 

was attained — providing two attorneys for 10,000 poor people.  Since 

that time, however, appropriations have not kept up with the legal 

services need of the poor, and the goal of keeping appropriations on an 

equal footing with minimun access have not seen the light of day 

throughout the past decade. 
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A recent study conducted In Maryland revealed that less than 20% 

of the civil legal needs of the poor In Maryland were being net. A 

•iBllar study was conducted at a national level for the American Bar 

Association last year conflraing what was found at the state level. 

According to the ABA study, there were approximately 19 million civil 

legal problems in 1987 for which there was no legal assistance. At the 

national level only 20% of the legal needs of the poor are being met. 

The mandate for «blch the LSC was created still exists. There are 

•illlons of Americans who are being denied equal access to our legal 

system because they are unable afford legal assistance. 

The LSC's appropriation was increased for this fiscal year and 

ended up at $316.5 million after sequestration.  I was pleased to hear 

that the Board is seeking an increase in funding to $343 million.  As 

«• are all too well aware, these are difficult times for any program 

seeking a budget Increase. We have many good programs that have 

weathered the Reagan years and have survived in tact, but they are at 

their minimum subsistance levels.  I believe we should attempt to 

restore funding to the 'minimum access* level and to maintain a 

reasonable level of growth.  In today's dollars that would amount to 

$477 •lllion. 

Along with an increase in funding, there are several factors that 

I believe must be maintained in any reauthorizatlon bill.  For a number 

of years a majority of people on local boards have been attorneys 

appointed by local bar associations.  Local program boards determine 

priorities in allocation of resources, decide broad policy matters 

including the types of cases the program will handle and assure the 

financial integrity of the program. There are some who advocate that 

local programs should decide what specific cases could be brought by 



program attorneys. This is unnecessary given that local progiaa boards 

already exercise full oversight over the program.  It would be 

inappropriate and raises serious ethical issues for them to make 

specific decisions on specific cases. 

Likewise, in order to assure local control, the subconnittee may 

want to look at strengthening the ability of the local priority- 

setting process to reassure Itself and critics that the nuts and bolts 

legal needs of the community are being served. Once this is 

undertaken, I believe many of these proposals about earmarking funds 

and timekeeping will be shown to be pointless and unnecessary.  Sure, 

there are problems here and there.  These are usually discovered and 

handled ade<]uately at the local level and there is no evidence to 

suggest that an overhaul of the system is needed. The General 

Accounting Office is now conducting an investigation of growers' 

complaints about the legal activity on behalf of migrant workers. 

According to subcommittee staff, not one legal services attorney has 

ever been charged with bringing a frivolous lawsuit.  The fact is, the 

system isn't broken and doesn't need fixing. 

Some of my colleagues, namely through the Stenholm-NcCollum 

amendments, propose placing limitations on the use of private funds.  I 

believe that these funds are used In manners consistent with the law 

and that current restrictions on outside funding should be removed. 

There certainly should be no new ones.  Regulations promulgated by the 

board last year that attempted to restrict governing bodies, 

fee-generating cases, and lobbying activity go beyond congressional 

intent.  In my view, it is not the job of the board to restrict the 

scope of advocacy. 
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The root of the problen, I suppose. Is s fundanental 

philosophical difference between the approach of ny colleagues. Reps. 

Stenhola, HcCollua, and Coabeat and those of us who ate satisfied with 

the current systen. vniile scae of the 'reformers* assert they are not 

out to destroy the program, many of those they are allied with have 

spent the past decade attempting to kill it. There are those who would 

prefer that legal serriee attorneys deal only with child support or 

drug-related cases. Unfortunately, some employers and governmental 

agencies violate the law and people often need help in what may be 

controversial areas of the law.  I think, for the most part, that these 

issues have been handled well. The last thing we need to do, when we 

should be streamlining the program, is to add to the bureaucracy. 

It is essential that we keep our legal services delivery system 

in tact.  It is remarkable to me that the program survived the last 

decade.  It demonstrates the extent of support for the program from 

Congress and the localities that are well served by it.  In my own 

state of Maryland we have taken the lead in demonstrating what can be 

done when there is a successful public and private partnership In 

providing legal services. He have a mandatory lOLTA program and are 

able to expand the types of services provided to Marylanders. We have 

recently created a People's Pro Bono Committee to match private 

attorneys who have volunteered their time with people in need of legal 

service. We've had the support of the Governor, the state legislature, 

and the organized bar during much of our expansion of legal services. 

Mr. Chairman, I only wish this great partnership could take hold 

at the national level.  It is time to put the bitterness behind us. 

This reauthorisation process is a good place to start. Thank you for 

the opportunity to share «y views with the subcommittee. 



Mr. FRANK. I have no questions. I appreciate your willingness to 
spend as much time as you have on this. 

Mr. James. 
Mr. JAMES. Yes. Let's say you got $300 million a year roughly. 

Suppose you spent 100 percent of your moneys on class actions for 
political purposes of reestablishing or properly establishing lines to 
keep it from being gerrymandered throughout the Nation. Suppose 
you spent all of that. Would you think that thwarted the purpose 
of the act? 

Mr. CARDIN. I don't think you are giving a realistic example. 
Mr. JAMES. Could you answer my question? Do you think that 

would thwart the purpose of the act? 
Mr. CARDIN. I think that any Legal Service Board that devoted 

all of its resources to restricting cases, if we are talking about a 
general Legal Aid Bureau, I think we should get rid of that Legal 
Aid Bureau. 

Mr. JAMES. OK. Suppose they did half? 
Mr. CARDIN. Get rid of the board. The objection should be voiced 

at the local level. 
Mr. JAMES. Then you agree there should be an audit as to the 

type of the cases so that you would know whether to get rid of the 
board or not? 

Mr. CARDIN. I am not sure I understand. 
Mr. JAMES. Then you must agree that you need an audit proce- 

dure in order to make a determination whether there is an abuse 
as far as the time allocated and the money allocated toward a 
board. 

Mr. CARDIN. I could speak to how we do it in Maryland. 
Mr. JAMBS. I am asking you a question. Would you agree that it 

is proper to have an audit procedure then to make that type of de- 
termination as to the type of case involved? 

Mr. CARDIN. It is my understanding that local boards do that 
now. I can tell you the Maryland Legal Services Corporation audits 
every one of our grantees and we look at every type of case that 
they handle and make our judgment on how to allocate the re- 
sources that we have based upon the needs and priorities. That is 
being done today. 

Mr. JAMES. Then maybe in your State it is. Would it be appropri- 
ate to make that a requirement by statute? 

Mr. CARDIN. Again, I am not exactly sure what you would like 
me to agree to. I am not going to agree with something until I see 
it in writing. 

Mr. JAMES. Please, Congressman Cardin, I am not asking you to 
agree with anything. I am asking a straightforward question. Do 
you think that it is the proper subject matter of the statute or the 
act or the bill to require there to be an auditing procedure so that 
you can make that determination before the dispensation of Feder- 
al moneys? 

Mr. CARDIN. I have no objection. I think it is appropriate for 
there to be the proper audit procedures in Federal law to make 
sure that Federad law is being complied with. 

Mr. JAMES. You don't or you do? I missed that. 
Mr. CARDIN. I do. 
Mr. JAMES. Good. 



61 

Mr. CARDIN. I think there should be proper audit procedures to 
make sure Federal law is being complied with. 

Mr. JAMES. Good. Thank you. 
Would you think it is fair to have a proper audit procedure as to 

where the moneys are spent in relationship to type of cases within 
the individual grantees of the funds? 

Mr. CARDIN. I think that information would be extremely useful 
for the Legal Services Corporation, for the national Legal Services. 
I think that would be very useful. 

Mr. JAMES. OK. Thank you. So you would agree that in both 
areas we need to consider legislation, some form of mandate to give 
us some accounting of both the types of cases and where the 
moneys are spent? 

Mr. CARDIN. YOU are talking about a means of determining what 
types of cases are being handled through an audit, if I understand 
correctly. 

Mr. JAMES. Yes, audit and moneys. I mean both areas. 
Mr. CARDIN. HOW the moneys are being spent. I think that any 

time we appropriate Federal funds we should have those type of 
requirements. 

Mr. JAMES. NOW, you said earlier in your testimony that you 
thought that it was appropriate to use private funds commingled 
with I think is the legal term, with Federal funds in order to ac- 
complish some purpose. 

Mr. CARDIN. That is not what I said. I said I don't think we 
should impose restrictions on how legal service agencies that 
accept Federal funds can use their private funds. 

Mr. JAMES. OK. 
Mr. CARDIN. NOW they have to have adequate recordkeeping to 

assure us that if there are—I don't favor restrictions on the Feder- 
al funds, but if there are restrictions on the Federal funds that 
they are not using the Federal funds against the Federal purpose, 
and that they have adequate accounting records to show that their 
private funds are segregated and the funding sources segregated 
from the Federal funds. 

I might tell you, Mr. James, that we have restrictions imposed by 
our State legislature on how we can allocate State funds. So the 
same problem exists for the grantees in Maryland from their Fed- 
eral fund sources and their State fund sources, and there has been 
no difficulty at all as far as we are concerned in auditing to make 
sure that the State money is being used for the State purposes. We 
require those type procedures, and those procedures should be re- 
quired at the national level. 

I don't think that affects the ability of a legal service agency to 
get private funds and use the private funds solely for other 
purposes. 

Mr. JAMES. Then would you suggest we establish a formula for 
when you have let's say $100,000 of outside, private funds contrib- 
uted to a program that otherwise has $100,000. Wouldn't you need 
a formula at least to prorate the expenses of the facility, the attor- 
neys' fees, the tjrpewriters, the paper costs, the secretarial costs, et 
cetera, to make sure that the proper hours were allocated on what 
was federally approved as opposed to what it was otherwise used 
for? Would you think that would be necessary and essential in 

^7-A4n n - qi 
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order to commingle the use of the same facility, attorneys, et 
cetera? 

Mr. CAKOIN. There are already established accounting guidelines 
for tracing funding sources within these agencies. It is not that dif- 
ficult. You don't have to trace every pencil that is being used. 
There are established ways, accounting principles for determining 
allocation of funds. 

Mr. JAMES. And we need to have an auditing procedure to make 
sure that occurs. 

Mr. CARDIN. I said I favor in Federal law an auditing procedure 
to make sure that the funds are used as required by Federal stat- 
ute. If a Federal statute has restrictions on the use of those funds I 
personally don't support, I would still favor an auditing procedure 
being incorporated into the Federal authorization act to make sure 
that the local grantees use the money as required by Federal law. 

Mr. JAMES. OK. Because we heard a lot of testimony to the con- 
trary. I don't know which is true and which isn't. Many of the wit- 
nesses testified there is no procedure. Other witnesses said, oh, 
there is plenty of procedure. I am just totally confused by it and so 
that is why I asked that. 

I would want to thank you for your testimony. You have been a 
big help. And thank you very much for the candor and straightfor- 
wardness of your answers. I really do appreciate it. Thank you. 

Mr. CARDIN. Thank you. 
Mr. FRANK. I thank the gentleman. I think this has advanced the 

consensus process. 
Let me make one point that I think may explain some of the con- 

fusion. We have had a board for many years which, as people 
know, was composed mostly of people who didn't think there 
should be a pr(^ram, and that complicated the enforcement effort, 
and I think that is a part of it. Now there is a board with which 
there will be some disagreements but which certainly appears to us 
to be very much in support of the basic program. I think that 
makes it easier to do enforcement procedures. Because when you 
have got people in power at the board who are known to be op- 
posed to the whole program, every enforcement procedure tends to 
trigger a battle. It is the point that Mr. Washington began his 
questioning with. When people have a suspicion or in some cases 
the fact that the people who are doing this are just flat out op- 
posed, they are going to be less conciliatory. 

Ideological opposition to the program and enforcement of the 
rules have been totally intermingled for the past few years. We 
honestly believe now that we have got a board where that won't be 
the problem, and that is going to make it easier for us to get the 
appropriate-— 

Mr. CARDIN. Mr. Chairman, let's wait until the board gets con- 
firmed. We have a confirmation process that still must be gone 
through. 

Mr. FRANK. Well, I never wait for the Senate. 
Mr. CARDIN. Well, I would still like to know certain views before 

we get  
Mr. FRANK. I appreciate that. And I said it appears to be. I am 

encouraged by these appointments and we will see. But I agree we 
haven't. And remember, the bill has to pass the House and the 
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Senate, and the attitudes of the Senators who are involved in draft- 
ing this legislation will be very much affected by what goes on in 
the confirmation process. 

Mr. Staggers. 
Mr. STAGGERS. Thank you, Mr. Chairman. 
Ben, I thought that you may have made the point that the chair- 

man was trying to address. That for some of those, you know, look- 
ing at those who support restrictions and are questioning our mo- 
tives, that they never have supported Legal Service in the past. Ac- 
tually, it would be good for me if you would come out to my district 
and make those statements because I have supported them, my 
record reflects that, and they don't want me to, to some extent. 

I don't think you can put us all in the same container. I think 
there are some people such as myself who are very supportive of 
Legal Service and that, in fact, I think we need to do more. 

But there are some restrictions, and there is one statement you 
make—I am trying to get the page—the second page of your pre- 
pared statement at the bottom, the last sentence, that there are 
some who advocate that local programs should decide what specific 
cases could be brought by program attorneys, and then you go on 
to say that this is unnecessary given the local board, the program 
boards already exercise full oversight over the program. 

My question would be would you object if it was limited? For in- 
stance, class actions do involve a lot of resources. That maybe the 
local board would have to sign off on those. And specifically, what I 
am thinking of is what your colleague from Maryland indicated, 
the cases, the problems that she was citing. If I am familiar with 
the case that she has run into it has been over administrative rules 
or regulations and so the farmer is the one who is brought in also. 
The farmer has to bear the cost where really the beef is not so 
much with the farmer, but it is with DOL or USDA or whatever, 
their interpretations of their rules. 

It would seem to me that, you know, as a practicing attorney the 
first thing you are going to do is to bring everybody in, at least I 
would, and maybe if you had a group of attorneys sitting down and 
saying, well, maybe it might be best to, instead of, you know, bring- 
ing the farmer in, because really our problem here is with the rule 
or the regulation promulgated by DOL [Department of Labor] is 
that something that you could live with? 

Mr. CARDIN. Well, first let me say, and I want to make it clear 
for the record that I certainly am not questioning the sincerity of 
people who are suggesting that certain additional restrictions be 
imposed or certain existing restrictions remain in law. I think par- 
ticularly in your case, I know specifically of your interest in legal 
services and your record, but I think in this particular case when 
you take a look at the McCollum-Stenholm bill and their efforts 
that have been supported by a lot of the opponents of legal serv- 
ices. Certain of their provisions would do terrible harm to legal 
service programs, and I must speak out about that. 

Mr. FRANK. Yes. But, in their absence, let's not characterize. 
Mr. CARDIN. Well, I am just  
Mr. FRANK. I understand that, but let's not because we are going 

to reopen a debate. 
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Mr. CARDIN. Well, the recommended changes—again, I don't 
question their motives and there are serious problems that need to 
be addressed. But on the other hand, just because there is a serious 
problem if we pass an act that is going to hurt poor people, I think 
we have got to speak out about it. 

Now, with regard to board authority, if you are going to serve on 
a board, if you want to be able to carry out the responsibility of 
being a board member, and if we impose so many restrictions that 
don't allow you to do that, you are not going to serve on the board. 

Mr. STAGGERS. I agree with that. Too many restrictions, and you 
are right. I don't want to have the board sign off on everything 
either. But I can see that there may be some cases which we may 
want to look at. And I don't know all the cases either. That is why 
we are having this hearing. In theory, are you opposed to any re- 
strictions or can you envision that there may be some restrictions 
that we might want the poor to sign off on? 

Mr. CARDIN. Philosophically, I oppose restrictions. However, I 
want to see an authorization bill pass. You are not going to pass an 
authorization bill without restrictions. You will need to develop 
surgically restrictions that cover some of the legitimate problems 
that have developed in providing legal services. 

So I want to see an authorization bill passed. You are not going 
to be able to pass an authorization bill without making some com- 
promises in this area, and I welcome the chairman's invitation, and 
also Mr. McCollum and Mr. Stenholm's invitation, to sit down and 
try to resolve some of these differences. I think that makes sense. 
But, as we do it let's be mindful of the overall objective to provide 
greater access to poor people. 

Mr. STAGGERS. Let me see if I can nail you down one more time. 
Mr. CARDIN. OK. 
Mr. STAGGERS. With those two specifics, and you don't have to 

answer the question. I can realize that maybe you haven't exam- 
ined them. But those two, with the class action or with an adminis- 
trative rule or regulation, is that something that  

Mr. CARDIN. I think they would be compromised. We compromise 
class actions in Maryland, and there are ways that you can—there 
are certain notice requirements that you can require ahead of time, 
certain things that do not really thwart an attorney's ability to 
properly represent his client. I think there are ways of compromis- 
ing those issues. 

Mr. STAGGERS. Thank you, Mr. Chairman. 
Mr. FRANK. Mr. Washington. 
Mr. WASHINGTON. I have no questions, Mr. Chairman, thank you. 
Mr. FRANK. Thank you, Mr. Cardin. We will expect you to play a 

major roll in this and you will be welcomed back for the markup. 
Your experience, I should add, not just with legal services but as a 
former speaker of a State legislature—we count on that. Thank 
you very much. 

Mr. CARDIN. Thank you, Mr. Chairman. 
Mr. FRANK. Next, we are going to hear from Mr. John Curtin, 

who is president-elect of the American Bar Association. 
Mr. Staggers is leaving to markup the farm bill. Despite his ref- 

erences to his political situation, he was here yesterday, which was 
West Virginia's primary day, so I don't think he is too worried. 
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STATEMENT OF JOHN J. CURTIN, JR., PRESIDENT-ELECT, ON 
BEHALF OF THE AMERICAN BAR ASSOCIATION 

Mr. CuRTiN. Well, thank you, Mr. Chairman. I am, as you say, 
John Curtin, the president-elect of the American Bar Association. I 
am very pleased to appear here at the request of the president of 
the American Bar Association and on behalf of the American Bar 
Association to speak with respect to this reauthorization bill. 

I have written remarks and I don't want to read them at you  
Mr. FRANK. Without objection, we will put them in the record. 
Mr. CURTIN. And I will speak from an outline and try to cover 

some of the points that have been raised here by prior speakers. 
First of all, let me thank the committee for supporting legal serv- 

ices over the years, and thank the committee for undertaking this 
process of reauthorization. As you heard from Congressman McCol- 
lum, the ABA is meeting with him. I am going to be the one from 
the ABA who will be meeting with him at 2 o'clock, and I was 
pleased to see that he expressed some flexibility in some of these 
proposals, smd I hope that we will have a chance to discuss those 
issues on which we, perhaps, can find some common ground. 

But having said that, I have to say that the American Bar Asso- 
ciation has some problems with the McCollum-Stenholm amend- 
ments, and I can group them, for purposes of ease, into three sepa- 
rate cat^ories. 

First of all, there are some of the provisions proposed which 
focus on control by a rather distant bureaucracy in Washington, 
rather than on local control, and the whole concept of this Corpora- 
tion from its very beginning was not to have a national corporation 
in Washington controlling local programs, but to let local boards 
deal with local problems in local ways. So I am concerned at any- 
thing which undercuts that. 

My second concern was well stated, I thought, by Congressman 
Cardin. There, obviously, in any federally funded program needs to 
be administrative regulations and oversight. The question is how 
much red tape will be imposed in order to achieve those laudable 
goals? Will those redtape provisions help the poor or will it put ob- 
stacles in their way? And my concern is that some of the provi- 
sions, which I will discuss, will in fact not help the poor but will 
put obstacles in their way without any corresponding benefit. 

Finally, there is the problem that there may be an unintended 
effect on the voluntarism which has, in my view, been a very sub- 
stantial part of the process of providing legal services to the poor 
and which has dramatically increased over the last decade. 

So let me focus a little bit on the first point, the fact that there 
appears to be a shifting of control from local boards to a distant 
bureaucracy. The earmarking provision is one that troubles me in 
that connection. It ignores the diversity of local needs. To put it as 
bluntly as possible, the needs of the South Bronx are not the needs 
of a rural farm area, and to suggest that by fixing a particular 
dollar amount and saying that two particular projects, which may 
be very laudable—obviously, the American Bar Association strong- 
ly supports an effort to remove the drug scourge from our country 
and we also support the need for providing for attorneys to secure 
child support for people who are lacking in funds. 
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But the problem is that it is an allocation that does not take into 
consideration the needs of the local jurisdiction. I know Congress- 
man James mentioned that he was concerned £dx>ut whether there 
had been any increase in the efforts in child support. The statistics 
that I have been furnished indicate that from 1982 to 1989 there 
was an approximately 27-percent increase in the funds used in 
order to deal with child support in the Legal Services Program. 

More than that, of course, the Federail Government already pro- 
vides $800 million in this area for enforcement of child support pro- 
grams. The States provide at least another $365 million, and that is 
a major provision of funding in this area. The question is what is 
the most significant need of the community. It happened that yes- 
terday I was at a meeting of the Greater Boston L^al Services 
Corporation, their annual meeting, and I took their brochure and 
was thumbing through it on the airplane down here, and there is, 
as one of the highlights of their program, a section which talks 
about their providing advice to an unmarried woman with two chil- 
dren, 5-year-old Shashana and 3-year-old Carlos. The woman had 
been living with a man for 11 years. The man walked out. By 
virtue of the guidance of the caseworker at the Greater Boston 
Legal Services, she was advised how to file a paternity action, the 
paternity action was filed and now the successful action has result- 
ed in medical insurance through the father's employee and $175 a 
week for food and shelter. That is highlighted in this program. 

But also highlighted in this brochure are the problems and spe- 
cial efforts that have been made to deal with abusive women 
abused by their husbands and with the need for housing. My only 
point is that those judgments as to how much money should be 
spent in a particular area are particularly judgments that should 
be made by those who have knowledge of the conditions of that 
area, and therefore should not be imposed by some national group 
on a national basis throughout the United States. It may vary. 

With respect to the prohibition on redistricting, I have a concern 
about that. I can understand that the label of getting involved in 
politics is a forceful label and one that sometimes carries all before 
it. But I am concerned that there is a misunderstanding here. We 
are not talking about, in the real world, congressional redistricting. 
We are talking about the local level where minorities £u-e frequent- 
ly denied a voice on commissions in States, where we have viola- 
tions of the Voting Rights Act, where we have constitutional viola- 
tions, those kinds of violations may be so important to the local 
area that they are willing to spend some funds on it. But there is 
very little activity in this area. But, if it is important, it is the local 
people that should make that judgment, not some national group 
based on some general standard. 

Similarly, and I will talk about this a littler bit more later, re- 
strictions on non-LSC funds. This is a key violation of the local con- 
trol principle and prevents the kind of fine-tuning of a program 
that is appropriate at the local level, and I would make thus point. 
This is not a question of the Congress' purposes being thwarted 
somehow by having a group that also receives funding from Con- 
gress going out to other providers of funds in the area and obtain- 
ing funds from them. 
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For example, you have got a serious federalism problem if you 
try to do something like this. In my own State, Congressman 
Frank, the State of Massachusetts, the Federal Government sup- 
plies about $2 million, to the Greater Boston Legal Services Pro- 
gram. We have a State, the Massachussetts Legal Assistance Corpo- 
ration, that supports $1.5 million. If the Congress decides that the 
State funds cannot be used, and that is what I understood Con- 
gressman McCoUum to say, for the purposes which that State legis- 
lature has authorized the funds, well, we are in a heck of a fix. 

And similarly, there are foundations, there are bar leaders, there 
are all sorts of groups that provide funds for a particular purpose, 
and those we should be encouraging in this era of scarce resources, 
the solicitation of these funds to help the poor get legal services, 
not discouraging it by limiting what such moneys can be used for. 

Let me talk a little bit about the redtape issue. Obviously, there 
has to be some form of keeping records in certain £u*eas. As to the 
particular one that Congressman Cardin talked about, records have 
to be, obviously, kept if you are going to have funds coming from 
separate sources. Records obviously have to be kept if you are 
going to try to go into a courtroom and try to get reimbursement 
for legal fees. But there has been a history in this area of a kind of 
fund accounting which is not known and not required by other gov- 
ernmental entities, and that kind of functional accounting, as it 
was termed, was sent to the General Accounting Office for an opin- 
ion as to whether or not this made any sense in the context of legal 
services. And you have to remember these are not law firms in 
which the timekeeping function serves as the basis of bills upon 
which they get paid, except in the instances where they go to court 
for it. 

The General Accounting Office report was there hasn't really 
been a study of what information they need for management pur- 
poses, what is cost effective. In a law firm or any other place you 
can get an awful lot of information, and some of it isn't going to be 
used and some of it is counterproductive because it takes time 
away from the productive function, in this case providing legal 
services to poor people. So before any kind of recordkeeping is 
adopted, there should be an analysis, which hasn't been done here 
General Accounting asked for it and it was never done by the 
Legal Services Corporation—an analysis of what makes sense, what 
information do you need, and how much does it cost to get it. So 
you can do a basic cost-benefit analysis. 

On the fraud and abuse question, well, obviously, as Congress- 
man Frank says, we are all against any abuse in these programs. 
But I will say this. There is a history here of this expenditure of 3 
billion dollars' worth of Federal funcu over the life of this program, 
and when President Wear of the Legal Services Corporation was 
asked to give documentation with respect to how manv cases of 
fraud jmd abuse there were he sent over 20 cases. And in all or 
most of those, those cases were cases which were detected by the 
local program at the local level and action was taken by them. 

Now, if there is a prosecutorial problem, if the laws are inad- 
equate, then, obviously, there should be adequate laws. But there 
can be a real drafting problem here. And more than that, in the 
language at least that I have seen in the bill there is a private 
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right of action that is being given here which goes far beyond mere 
criminal prosecution. And, if that is the sort of thing that we are 
talking about as a supplement, then I am very concerned about 
that. That can be used as a tool for harassment. And I will tell you 
the last thing the Federal courts of this country need are more pri- 
vate rights of action. We have got an awful lot of litigation going 
on here. 

So, if there is a problem of prosecution, meet that problem, draft 
the appropriate legislation or incorporate it, but don't pass statutes 
or additional laws unless there is a need for them. 

With respect to the farmworkers, now, as Congressman Frank 
knows, Massachusetts is not the farming community that it once 
was. In my experience on legal services boards where I served both 
in the old days of the Legal Aid Society and then Greater Boston 
Legal Services and our State Legal Assistance Corporation Board, I 
have had very limited experience on that, but there are people who 
know a lot about the situation. 

I would make some general points. First of all, this is clearly a 
class that the Congress of the United States has determined to be 
vulnerable. These are people who need help. They do not need to 
be hindered, and it is therefore dangerous, it seems to me, to single 
out this group for more hurdles. Obviously, alternate dispute reso- 
lution can be an appropriate tool. The American Bar Association is 
on record all over the place supporting that as a vehicle. It can also 
be used as a tool for considerable delay in vindicating rights. You 
could possibly explore issues like mandatory arbitration. That 
might be a way of moving things along. 

But as I understand it, we are talking about imposing burdens 
only on the farmworkers, not on anybody else in the process. There 
has been, in my view, no compelling need shown and there needs 
to be a need shown why, apart from the available resources in the 
various court systems throughout this country which more and 
more have options of alternative dispute, there should be mandated 
some form of alternative dispute resolution for one participant in 
the process. Lawyers negotiate all the time. There has been some 
suggestion that some of these suits may be nuisance suits, filed in 
the hopes of some money settlement where there is no merit to the 
cases. Well, in those cases which have gone to trial there is a clear 
indication by the number of wins that these cases are not in gener- 
al nuisance suits. In the illustration that Congressman Stenholm 
gave, obviously it is hard to deal with an illustration when you 
don't know the names of the parties. But $70,000 to settle a case—I 
represent a lot of defendants, and $70,000 to settle a case seems 
like an awful lot of money to be paying for a nuisance settlement. I 
would guess that you probably would have had some depositions in 
that case and the facts in that case would have been ascertained 
before any lawyer recommended to his clients to pay $70,000. 

So the fact that it may cost money, that some defendants pay 
money and that it may take time to litigate is not in itself a reason 
why you should put obstacles against the other party. 

"rhe antisolicitation is a serious issue, and we have ethical rules. 
The American Bar Association has ethical rules and there are rem- 
edies to stop solicitation. But my suggestion to you is you have to 
deal with the people as you find them. You are dealing with, as I 
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are isolated. They don't have cars they can jump into and go down 
to the legal services office in the local community. They have trou- 
ble communicating Euid therefore, as I understand it, courts who 
have been asked to consider whether or not actions taken in this 
area were providing access to legal services or soliciting have gen- 
erally determined that it was access, not solicitation. 

But, if it is solicitation there are other remedies that can be 
used. But I would urge that without very careful thought you not 
put obstacles in the way of people who have trouble with the lan- 
guage, making it difficult for them to understand what is going on, 
and who are isolated from having access to lawyers. 

With regard to specific cases, there is language in the McCollum- 
Stenholm amendment which I have trouble with, and I have trou- 
ble with it also in the light of what Congressman McCollum said 
today. I am going to talk to him about it. But there is clearly a 
difference between boards setting overall general policy and having 
control over specific cases that come to the agency, and, in fact, the 
American Bar Association has issued ethics opinions that deal with 
this issue, and it requires that there not be interference by local 
boards with the specific case because it so interferes with the inde- 
pendence of the lawyer and his relationship with his client. 

And, for example, just to take Texas as one illustration of that. 
In the appropriate rule, which is rule 5.04, the "Professional inde- 
pendence of a lawyer," the example given involves a situation 
where various types of Legal Aid offices are administered by boards 
of directors composed of lawyers and nonlawyers. In these cases a 
lawyer should not continue employment with such an organization 
unless the board sets only broad policies and does not interfere in 
the relationship of the lawyer and the individual client that the 
lawyer serves. 

So I would hope that Congress would not provide statutory lan- 
guage which would implicate ethical rules that are adopted, not by 
the American Bar Association but by States. The ABA recommends 
them but the States adopt them. There is no showing that such a 
change is necessary. 

The final point I make is my concern about the chilling of volun- 
tarism. lOLTA raised $60 million last year. lOLTA is an acronjmi 
for Interest On Lawyer Trust Accounts. Those are funds that have 
been generated either on a mandatory basis or on a voluntary basis 
throughout the States. The funds are a result of interest banks are 
able to generate by lumping small funds that would not otherwise 
generate interest but are held in the bank for a short period of 
time. Now those funds are meant to supplement, not to duplicate 
program services. 

Tliere is clearly, in all of those States generally accepted account- 
ing principles recordkeeping provisions in place that permit you to 
trace lOLTA funds and how legal services grantees spend them. In 
the State of Massachusetts, for example, which uses lOLTA but 
also has a fund filing, the State of Massachusetts provided the 
Greater Boston Legal Services—and there is a similar parallel in- 
volving other States and other legal services programs—$1.5 mil- 
lion of funds. The Federal Government provided approximately $2 
million. Obviously, the States have an interest in being sure that 
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there is not fraud and abuse in those programs, and there are mon- 
itoring programs that are conducted by the State as well as by the 
Federal Government. 

So I would urge you not to use the leverage of the Federal fund- 
ing, which in this case—the case that I have been most familiar 
with. Greater Boston Legal Services—is only $2 million out of a 
total funding of $6 million—approximately $2 million should not 
dictate how $2 million from volunteer givers and from the State 
can be spent. 

On the competitive bidding issue, which has been alluded to by 
Congressman McCollum, I caution you. I have been involved for a 
long time in pro bono progran[is. The American Bar Association has 
set up pro bono programs all over this country. There are now 
130,000-plus lawyers involved in pro bono programs. 

But the beauty of those programs is they do not handle the 
intake, they do not handle the preliminary evaluation. Lawyers 
take a case that has been given to them and work on it. And, if you 
create a situation where you injure the staff programs, then the 
volunteer programs are going to be hurt and hurt badly. 

Furthermore, if there is competitive bidding and you have some 
funding of these programs, you are paying money to a lawyer down 
the street for them, the obvious question is why the lawyers should 
do it for nothing if a lawyer across the street is getting paid for it. 

There is a further danger that cost, not quality is going to be the 
key, and that has been demonstrated in all of the studies that have 
been done in indigent defense funding throughout this country. 
There is a clear history of it not working in this area. But in my 
written remarks, there was an effort made in Columbus, OH, 
where they tried a competitive bidding model on the civil side and 
they ran into an incredible amount of problems, including low-ball- 
ing the original bids, then trying to up the payments, attempts to 
skim the more lucrative kinds of cases, an inability to be flexible 
when the law changed and required different services, all of those. 
They are detailed in the written remarks. 

The basic point is the system is imderfunded. Even though it is 
underfunded and we only meet 20 percent of the needs of the poor, 
it is working at least reasonably well. You should not attach re- 
strictions that would change that system substantially without a 
showing of substantial need for those changes. So I have that gen- 
eral thought. 

The burden seems to me to be on those who propose these re- 
strictions to demonstrate that there is a cost-beneflt analysis that 
works here. And, if it ain't broke you shouldn't try to fix it. 

Mr. FRANK. Thank you, Mr. Curtin. 
[The prep£u-ed statement of Mr. Curtin follows:] 
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PREPARED STATEMENT OP JOHN J. CURTIN, JR., PHESIDBNT-ELECT, ON BEHALP OP THE 
AMERICAN BAR A^OCIATION 

Mr. Chair and Members o£ the Subconunlttee: 

Let me begin by thanking you on behalf o£ the American Bar 

Association for the opportunity to testify before you today.  I am 

John J. Curtin, Jr., President-Elect of the Association.  I am here 

today at the request of President L. Stanley Chauvin, Jr. to express 

the ABA'S support for a vigorous and robust legal services program 

free from unnecessary restrictions. 

I have long been interested in legal services, having formerly 

served as a Director of the Massachusetts Legal Assistance 

Corporation, a state-funded version of the Corporation, and as a 

Vice President and a Director of Greater Boston Legal Services.  I 

have also served as the chair of the ABA's Standing Committee on 

Legal Aid and Indigent Defendants.  These positions have permitted 

me to gain some knowledge about the workings of legal services in 

this country, both on the street level and on the national level. 

My remarks this morning embody that perspective. 

Let me begin by expressing the American Bar Association's 

appreciation to the Chair and to the Subcommittee as a whole for 

their steadfast support of the legal services program over the 

years. You have been instrumental in insuring that the program 

continues to guarantee high quality legal representation to those 

among us most in need. 
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Like virtually all bar leaders in the Dnlted States today, I an 

seriously concerned about the so-called McCollum-Stenholm proposals, 

both in practice and in principle.  While the proposals address a 

wide variety of seemingly unrelated issues, they appear animated by 

three underlying premises: 

1) a preference for micro-management by distant bureaucrats 
over the leadership of local community leaders; 

2) a preference for much red tape and many restrictions over 
reliance on proven systems of control, common sense and confidence 
in local leaders; and 

3) a disregard for a significant and serious side effect of the 
proposals, i.e., the propensity to discourage volunteerism. 

Let me turn to the first category of proposals, those that 

would centralize power in a distant bureaucracy.  These proposals 

generally operate to prevent local boards from fine-tuning their 

programs to meet the needs of their communities.  They come in two 

varieties. 

First are those amendments which would require local programs 

to spend a certain aoiount of money on certain kinds of cases, 

regardless of whether the community has any need for that type of 

legal services or whether the need for other services is more 

critical.  Specifically, LSC funds would be earmarked to fight drugs 

and to enforce child support awards. 

2 - 
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Those goals are laudable in the abstract but the practical 

problem with such legislation is that it ignores the diversity of 

local needs and thwarts the necessary fine-tuning of the caseload 

mix that only local boards can supply.  The simple fact is that the 

needs of a community like the South Bronx are not likely to be the 

same as those of a community in rural Texas. 

Despite the facial appeal of earmarking for a desirable 

purpose, earmarking legal services funds to be used to fight drugs 

is unwise.  Even assuming that legal services attorneys have some 

sort of expertise that would be helpful in this task; that it would 

be appropriate to use them in what is essentially a criminal justice 

issue; and that they should be used to "bring[] . . . proceedings" 

against individuals who "affiliate" with "persons who allegedly use 

or distribute drugs illegally" whatever that language in the 

McCollum-Stenholm amendments may mean; such work does not rate the 

same priority in every community across our very diverse nation. 

National earmarking is simply inefficient.  Programs will be forced 

to spend the finite dollars available to them on representation that 

nay not be the most critical to their communities. Those dollars 

will be diverted from cases that the local boards have classified as 

having high priority. 

For the same reasons, money should not be earmarked for child 

support work.  In addition, child support cases handled by legal 

services offices increased 27t between 1982 and 1989, so more and 

more of this kind of «rork is already being done by the various 

programs.  Moreover, the federal government spends over $800 million 

a year and the states another $365 million a year for child support 
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enforcement. Given the very scarce resources available for legal 

services and the substantial money already devoted to child support 

enforcement, earmarking of still more dollars for such enforcement 

Is inappropriate.  If particular communities require that a higher 

percentage of their legal services funding be devoted to this kind 

of work, local boards are charged with the responsibility of 

identifying that need and shifting monies accordingly. 

The McCollum-Stenholm amendments would work to impose a 

cookie-cutter caseload mix on the hundreds of very diverse local 

programs in a second way.  In addition to imposing upon local 

programs priorities that may not be appropriate to their unique 

circumstances, the McCollum-Stenholm amendments would also restrict 

local programs from pursuing cases that should be priorities, 

regardless of whether such activity was funded by Corporation or 

non-Corporation funds.  For example, the amendments prohibit local 

grantees from redistricting activity.  The effect, quite simply, 

would be to deny to one class of citizens, the poor, the rights the 

Constitution has given to all citizens to participate on an equal 

basis in the election of public officials as well as the rights 

Congress has accorded to all citizens under the Voting Rights Act. 

Although very few programs have ever done redistricting work, 

such matters are nevertheless often vital.  Such cases are not 

brought to benefit a particular political party. Rather, they are 

frequently based on the effective denial of the right to vote 

because of discrimination based on race — cases involving, for 

example, county commissions with at-large districts resulting in no 

- 4 - 
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minority members despite a sizable minority population in the 

community or a state legislature with districts gerrymandered to 

dilute the voting power of minorities.  The Corporation's 1985 report 

to Congress revealed that the bulk of these activities, many of 

which do not involve litigation, are focused on the local level. 

When possible redistricting cases arise, local boards of directors 

are best situated to determine whether they should be brought, given 

the community's other competing demands for services. 

For the same reason, other restrictions that McCollum-Stenholm 

would impose on local programs, prohibiting the use of private and 

lOLTA funds for certain types of cases, should also be rejected.  A 

central principle of the Legal Services Corporation since its 

inception has been a commitment to local control of programs.  The 

Corporation should continue to respect that principle. We agree 

that the majority of the members of a local board should be 

mainstream state and local bar representatives.  These lawyers are 

joined by clients and community leaders.  Together, these 

individuals, who live and work in the city or town or region 

affected, provide exactly the kind of responsible, informed, 

concerned leadership that is best situated to tailor a program to a 

community's unique needs. 

The rationale for not earmarking Corporation funds applies 

equally to restrictions on the use of other funds.  Communities have 

widely differing legal services needs and the people who can best 

identify the needs of, say, Casper, Wyoming do not live in 

Washington.  They are the people of Casper, Wyoming themselves. 

- 5 
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Just as local boards should not have their hands tied by earmarking, 

so Coo they should not be limited in how they spend non-Corporation 

funds. 

A second category of the McCollum-Stenholm proposals would 

impose substantial administrative red-tape on the programs.  For 

example, the amendments would impose burdensome time-keeping 

requirements on local programs without any demonstrated need.  A 

national timekeeping system would be imposed which apparently could 

not be adjusted to respond to the needs and characteristics of 

individual programs. 

The Corporation at present requires detailed recordkeeping and 

reporting of grantees' activities and conducts in-depth monitoring 

to ensure compliance with the whole range of legal requirements.  No 

other publicly funded provider of legal services nor any federal or 

state government legal department. Department of Justice, state 

Attorney General, or city corporation counsel requires a functional 

accounting system of timekeeping of the type that has been proposed 

by the Corporation.  No justification for imposing a nationally 

mandated system on local programs has been advanced. 

Before overhauling the system, proponents of the amendments 

must show that proposed changes are both needed and cost-effective. 

To the contrary, a General Accounting Office report two years ago 

found the Corporation's proposed system excessive and unjustified, 

and suggested that a study of appropriate recordkeeping needs be 

undertaken before any changes are made.  No such study has been 

conducted. 

- 6 
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Excessive administrative requirements are by no means benign. 

Time spent by a program on timekeeping is time unavailable to 

clients in need.  Every dollar spent by the Corporation to implement 

and monitor additional timekeeping requirements is a dollar diverted 

from programs in the field.  Indeed, at the meeting of the 

Corporation Board of Directors on March 26, the president of the 

board of a small Missouri legal services program discussed how the 

reporting requirements currently in effect and those under 

consideration divert resources from client services.  Instead of 

imposing new and additional layers of recordkeeping requirements, 

the Corporation should decide what information is truly necessary 

and develop less burdensome and more flexible methods of gathering 

that information. 

The amendments also seek to impose on the programs layers of 

federal and state civil and criminal statutes as well as 0MB 

circulars pertaining to theft and fraud.  No one will deny that 

fraud and waste in government is abhorrent and should be 

extirpated.  However, this proposal appears to be a heavy-handed 

solution to a non-existent problem. 

A May 3, 1989 letter from Corporation President Terrence Wear 

to you, Mr. Chair, in response to your request for a list of all 

cases of fraud or abuse documented by the Corporation, cited only 

twenty examples of alleged criminal conduct on the part of LSC 

grantees which occurred between 1980 and 1989.  The amounts in 

question appear quite insubstantial when compared to the 

approximately S3 billion expended by the Corporation over this time 

- 7 



78 

period.  Furthermore, it appears to have been the programs 

themselves, not the LSC, that in most instances uncovered the 

wrong-doing and sought prosecution and restitution.  The LSC, 

meanwhile, was devoting over $5 million annually to root out any 

fraud that might exist. 

Based on the evidence the LSC itself has put forward, it would 

appear that sufficient authority already exists to protect LSC grant 

funds from theft and fraudulent use and that local programs have 

been vigilant in overseeing those funds. Why impose several more 

layers of restrictions on local programs or enact provisions that 

would create a private right of action? 

Indeed, the creation of a private right of action could be 

pernicious.  Such actions could be used for harassment purposes by 

disgruntled adverse parties and others opposed to program 

activities.  The defense of such suits, of course, would divert 

resources from the needs of clients and iiqwse an additional burden 

on our already overburdened justice system. 

Similarly unwarranted are the substantial red tape restrictions 

that these amendments would place on the representation of migrant 

farmworkers.  Congress has recognized the vulnerability of these 

workers in legislation such as the Migrant and Seasonal Agricultural 

Worker Protection Act (the "Act"), a vulnerability which stems from 

their transient nature, their dependence on crew leaders, the 

linkage of their jobs and housing, their lack of access to the legal 

system and their communications and language difficulties.  By any 

objective measure, this is a class of client for whom we must do 

more, not less; for whom we must pave a smoother road to justice, 

not build barricades. 

- 8 - 
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The amendments, unfortunately, inhibit access to justice.  They 

would create a unique, separate, and unequal system of justice for 

these most vulnerable individuals by imposing procedural hurdles in 

controversies between migrant workers and agricultural interests 

that are not Imposed on any other group of poor persons seeking to 

vindicate their statutory and constitutional rights. 

Before the access of one class of potential clients to our 

justice system should be so burdened, compelling evidence of a grave 

problem with the status quo should be offered. We have not been 

shown such evidence.  For example, although it is alleged that legal 

services lawyers fail to attempt to resolve matters by negotiation 

prior to litigation, the facts are to the contrary.  The Act requires 

courts, in determining the amount of damages to be awarded, to 

"consider whether an attempt was made to resolve the issues in 

dispute before the resort to litigation."  29 O.S.C. 1854(c)(2).  We 

are not aware of a single case where the damages awarded to a worker 

under the Act have been reduced because the worker's legal services 

attorney failed to engage in a good faith attempt to settle the case 

before litigation. 

Likewise, the claim of nuisance suits and improper factual 

allegations have not been substantiated.  In fact, legal services 

attorneys win virtually all of the cases brought on behalf of 

migrant farm workers. 

Finally, the so-called anti-solicitation proposal is 

particularly pernicious.  The issue here is not solicitation; ample 

remedies applicable to all attorneys already exist to prevent and 

punish inappropriate solicitation.  The real issue is access to 

- 9 
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10 
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A third category of the amendments should be rejected because 

their effect, no doubt unintended, would be to discourage 

volunteer ism.  President Bush has called for a new spirit of 

volunteerism in this country in order that those with much may give 

something to those with little.  Lawyers, perhaps more than any 

other profession, have embraced that concept for years, especially 

in the area of legal services to the poor. 

The organized bar is united in its belief that no amount of 

private initiative can ever replace a fully funded, professionally 

staffed legal services program.  Nevertheless, because of the 

manifest and pressing need for more resources, the bar over the past 

decade has organized to supplement that program in a variety of 

ways, several of which are relevant here. 

State and local bars have worked tirelessly to establish 

Interest on Lawyer Trust Accounts (lOLTA) programs in most of the 

states.  Through these programs, lawyers deposit in special accounts 

client monies that are either too small in amount or deposited for 

too short a time period to qualify for interest in a normal 

account.  Collectively, the monies generate interest and that money 

is then given to local legal services programs for particular 

purposes.  In addition, programs obtain funding from a variety of 

private sources — bar associations, law firms, individual 

attorneys, the United Way, and charitable foundations. 

These contributions are provided in large measure because of 

the need to add to the services that local programs offer, not 

merely to duplicate those services. Thus, very often, the monies 

that are donated by these efforts are donated for use on particular 

- 11 - 
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types of matters that, in the judgement of the grantors, are not 

being met by the local Corporation program.  Any restrictions 

imposed on the local programs by Washington as to how these 

supplemental funds may be spent could well have a chilling effect on 

this type of fund-raising.  Donors, be they lOLTA programs or 

private individuals, are less likely to give money when the 

recipient can not spend i't for the purposes intended.  The money in 

question is not insignificant.  lOLTA programs alone contribute 

about $60 million to local programs last year. 

The other way in which lawyers have volunteered to supplement 

legal services is through the explosive growth of pro bono work in 

this country, that is legal work for the poor performed gratis by 

private attorneys.  The ABA estimates at present that approximately 

130,000 lawyers are engaged in this work. 

This important contribution to indigent legal aid is threatened 

by McCollum-Stenholm's competitive bidding proposal.  Most pro bono 

efforts are highly dependent on staffed programs for intake, 

referrals, training and back-up, without which they could not 

operate.  Further, if these proposals were to result, as apparently 

they are intended, in paying private law firms to handle cases, what 

incentive would a law firm down the hall or up the street have to 

perform similar services for free? Thus, elimination of the current 

system will lead to a withering of pro bono work and a loss of 

perhaps thousands of volunteer lawyers who want to serve, but for 

practical reasons will be unable to do so. 

12 
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Competitive bidding ds undesirable for a number of other 

reasons as well.  First, there is the grave danger that efficiency 

and cost, rather than quality of service, would become the most 

important criteria for rating a program. 

Second, in the indigent criminal defense context, competitive 

bidding has generally proven to be problem-ridden and a failure. 

Studies of these attempts reveal that costs rose, quality 

deteriorated and virtually every community abandoned the experiment 

as the basic delivery mechanism. 

Third, competitive bidding has not fared much better in the 

civil context.  For example, the immediate past president of the 

Columbus Bar Association, Denis Murphy, recently wrote to the new 

LSC Board: 

Our experience with respect to competitive bidding 
in Columbus, Ohio was unsatisfactory.  The Columbus Bar 
Association and the Legal Aid Society of Columbus 
approved and worked with the Legal Services 
Corporation's Private Law Firm Demonstration Project in 
1986-87 .... We found with respect to the 
demonstration project utilizing competitive bidding: 
(1) the successful bidders either low-balled to earn 
the contract or underestimated their costs; those who 
correctly estimated their costs in formulating their 
bid came in with high bids and were not selected; (2) 
successful contractors wanted only the simplest and 
"cleanest" cases to avoid losing money, thus the types 
of legal problems and issues to be handled by the 
contractors had to be narrowly defined to fit their 
case selection criteria; (3) these contracts bid on a 
competitive bid basis did not accommodate the special 
needs of eligible clients with mental health problems 
or other special problems; (4) the competitive bid 
method did not adjust easily to significant changes in 
the domestic relations laws and procedures which took 
place during the contract period; (one of our 
contractors actually withdrew from the project in 
midstream because her continuation "would be 
economically unfeasible") ....  I believe our 
experience demonstrates that competitive bidding raises 
false hopes and creates serious gaps in the delivery of 
civil legal services to the poor. 

- 13 - 
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We have developed a leqal services system in this country 

which, although underfunded, works reasonably well with respect to 

those it does serve.  Poverty law experts in staff programs are this 

system's core.  Private attorneys provide pro bono services in areas 

more typically served by the private bar, particularly in the 

domestic relations area.  This proven system should not be abandoned 

Cor another, especially one which gives every indication that it 

will not work, in the absence of any compelling need.  We would 

therefore recommend that, at a minimum, Congress proceed very 

carefully in this area and prohibit a wholesale implementation of a 

competitive bidding system at least until responsible and carefully 

controlled experimentation by the Corporation under the direction of 

a confirmed Board of Directors provides convincing evidence that 

such a system is workable and desirable. 

Supporters of the HcCollum-Stenholm amendments have indicated 

that the legislation is motivated by the need to rein in runaway 

programs and rampant abuses.  We believe that the proponents of the 

amendments bear the burden of establishing clearly and convincingly 

that there is a serious pattern of abuse, that such abuse requires 

each of these particular steps to be taken, and that each amendment 

would do more good than harm.  To date, that burden has not been met 

with respect to any of the amendments. 

There is a sea called the Aral in an arid part of the interior 

of the Soviet Union.  For millenia, the Aral provided a bountiful 

life for the towns that lined its shores and the fishermen who plyed 

its waters.  A few decades ago, Soviet engineers began diverting 
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much of the flow of the two rivers that fed the Aral.  This was done 

as part of a massive irrigation project aimed at permitting the 

growth of cotton in distant regions upstream from the sea. Today, • 

the sea is greatly reduced in size, what water remains is too salty 

to drink and the prosperous towns that once bordered its shores are 

now miles away from the water and declining.  For the first time in 

millenia, their citizens know want.  Many are afflicted by throat 

cancer thought to be caused by dust from the drying sea. 

Americans have a saying that sums up pithily, if somewhat 

inelegantly, the Soviets' experience:  If it ain't broke, don't fix 

it.  Before substantially interfering with the workings of a highly 

complex system, be it the ecology of a sea or a human services 

organization like the Corporation, the proposer should be sure that 

the results will be clearly beneficial.  This is especially so when 

the entity already produces much good.  Any change that is attempted 

should proceed in small steps, not giant leaps.  As you consider the 

NcCollum-Stenholm amendments, I urge you to remember the Aral Sea. 

I have spent a great deal of time on these proposals because I 

am well aware of the attention they are receiving from the LSC Board 

and this body.  In rejecting these amendments, I am by no means 

suggesting that no changee could or should be made in the 

authorizing statute.  Quite the contrary.  For the reasons primarily 

rehearsed above, we would recommend more modest amendments that 

would: 

1) Sharply increase the authorized funding level.  In 
Fyi981, funding for the Legal Services Corporation 
peaked at $321 million, a figure which ensured minimum 
access for the indigent which was defined as two 
attorneys for every 10,000 poor persons.  Inflation 
over the past decade has so eroding purchasing power 
that minimum access today would require $477 million. 
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As a first step in that direction, we have urged an 
appropriation of $401.1 million this year.  We would 
urge an authorization amount of $477 million so that 
over the next three years we can continue to climb 
towards this goal. 

2) Reinforce local board decision-making.  To the 
extent possible, national prohibitions on the kinds of 
cases local programs can handle and the kinds of 
delivery mechanisms that can be utilized should be 
removed. 

3) Strengthen the monitoring provisions to ensure they 
are used to improve the quality of legal services 
provided and not as an excuse for a fishing expedition 
aimed at uncovering abuses which can be used to attack 
the program.  Monitoring can be arms-length without 
being adversarial.  In addition to its compliance 
function, it can play a constructive cole in assisting 
programs to address such things as the effective 
utilization of limited resources. 

4) Ensure that non-LSC funds can be used for the 
purposes for which they are intended and not restricted 
to the purposes for which LSC funds may be used.  Local 
grantors, such as lOLTA programs, should not be 
prevented from funding additional needed services 
identified as significant local needs. 

5) Promote the continuation of productive pro bono 
efforts based on cooperative relationships between 
legal services grantees and bar associations.  In 
addition, in undertaking any experiments or programs 
regarding competitive bidding, LSC should be required 
to consider the Impact on pro bono activities. 

He wish the Subcommittee well in its task of considering a 

reauthorization bill.  The American Bar Association stands ready to 

assist you in this work and in our conmon endeavor: to ensure the 

provision of first-rate legal services to all Americans in need. 

Thank you. 

16 



87 

Mr. FRANK. I will be looking to you and your colleagues as we 
get into markup. And I think once again we have narrowed some 
areas of recent differences, but I think we agree that with regard 
to audit and waste and fraud that is not an ideological issue, that 
is a pragmatic issue. We want to do those things right. There will 
be some other ones about which we can disagree. But I appreciate 
that. 

We are going to be getting some statistics. I have asked the staff 
to get me statistics on child support. I would expect there to be an 
increase. The Federal laws have been changed so that the prospect 
of success is increased and I would hope that would be reflected. In 
addition, the question of exactly how much redistricting activity is 
going on. I think it would be useful for us to know that, and we are 
going to be asking those kinds of things. 

Mr. Washington, any questions? 
Mr. WASHINGTON. Sort of a rhetorical question, I guess, Mr. 

President-Elect. It is sort of preaching to the choir. But a large part 
of the beginning of the opinion in Baker v. Carr, as I recall, made it 
clear that it was not a political decision tracing all the way back to 
the Supreme Court decision in Marbury v. Madison. I am not will- 
ing to let go unchallenged, although the persons who raised that 
specter and wgmted to limit the use of funds for redistricting. And I 
tried to, as you were here, approach it from a different point of 
view  

Mr. CuRTiN. Yes, I did. 
Mr. WASHINGTON [continuing]. On the basic philosophical ques- 

tion and couldn't get them to engage me there. But let's carry for- 
ward, at least for further discussion, the question of whether in- 
volvement in litigation that has as its purpose the overcoming of 
malapportionment is political at all. It may result in election of 
people, but as I understand Baker v. Carr and Reynolds v. Simms, 
the Supreme Court was clear at the very outset to set out, because 
as you know there is an admonition against them making political 
decisions. 

So how can one argue that a reapportionment case is a "political 
decision" when the Supreme Court has decided to the contrary? 

Mr. CuRTiN. Well, political is a label that gets put on something, 
if you have a position that begins with the premise that you don t 
someone to engage in "political activity." My view of that is that 
we are talking about rights and that no local board is going to au- 
thorize those kinds of suits and a redistricting concept unless they 
are convinced that there is a need to vindicate the rights of a sub- 
stantial minority in that community. We are talking about basic 
constitutional rights and the Voting Rights Act. Now that, you 
may say that that is political, yes. Because the Constitution is polit- 
ical, legislation is political. But presumably if Congress provided 
those rights in the Voting Rights Act they did so in the expectation 
that they would be vindicated, and the lawyer is necessary to vindi- 
cate the rights of the minority, as you have pointed out so well. 

Mr. WASHINGTON. Otherwise it is just a hollow promise. 
Mr. CuRTiN. Exactly. Exactly. And I know that there is an argu- 

ment that only 20 percent of the needs of the poor are being met 
and therefore that is being used to say, Well, we are going to deter- 
mine what the priorities are. 
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But it seems to me that the way to deal with that is to increase 

your authorization to a level which provides more legal services to 
the poor like the $477 million that Congressman Cardin talked 
about and which we support, rather than, have a national bureauc- 
racy say, we are going to decide how you are going to allocate re- 
sources and what is important to your neighborhood. 

Mr. FRANK. Let me ask, Mr. Curtin, to follow up on—I am sorry. 
Mr. WASHINGTON. Just very briefly, and I will be finished, Mr. 

Chairman. 
Would you hazard a guess as to whether those same persons who 

lament the fact that only 20 percent of the people are served would 
join in efforts to raise the amount of appropriation? 

Mr. CURTIN. I sure would ask them to do so. 
Mr. WASHINGTON. Thamk you, sir. Thank you, Mr. Chairman. 
Mr. FRANK. Under the division of labor with the local boards, if a 

local board decided that it did not want redistricting cases, it would 
have the right to do that under your  

Mr. CURTIN. Yes. Yes. 
Mr. FRANK. Once the case is joined, then the attorney in that 

case has to be given freedom. But the boards, which by the McCol- 
lum amendment, as I understand it, are 50 percent, or a majority 
of the local bar association  

Mr. CURTIN. Fifty-one percent. 
Mr. FRANK. In emy case, they would have the right to say this is 

an inappropriate form of activity. 
Mr. CURTIN. Yes. The board sets general policy and in a class 

action  
Mr. FRANK. I just want to make clear that as a general policy it 

could say no redistricting-type cases. 
Mr. CURTIN. Correct. In fact, there is a requirement in cleiss ac- 

tions, of course, that it can be delegated to the executive director. 
But those kind of cases can't be done by a staff attorney. 

Mr. FRANK. Next, we have been joined by one of our senior mem- 
bers and, of course, if anybody wants to know if redistricting can 
be done in a purely nonpolitical and neutral fashion, California is 
always our best example. 

[Laughter.] 
Mr. FRANK. SO, Mr. Edwards, if you have any questions, we 

would be glad to listen. 
Mr. EDWARDS. NO, Mr. Chairman. But Phil Burton is looking 

down on you when you say things like that. 
Mr. FRANK. Well, Phil used to look down on me when he was 

here too. 
[Laughter.] 
Mr. FRANK. Thank you very much, Mr. Curtin. We appreciate it. 

This information is going to be shared. I am sorry that more mem- 
bers aren't here, but I think you are going to find that this is the 
case where the testimony is going to l^ read and chewed over, and 
this is by no means a weiste of time. 

With that, I will call forward Mr. Spangenberg and Mr. Ross on 
this important issue of the competitive aspect. And again, while 
only two of us are here now, the staff is here and I think you will 
find that what you put in the record is going to be read because 
this is an issue that will be very significant. 



Please go ahead, Mr. Spangenberg. 

STATEMENT OF ROBERT L. SPANGENBERG, PRESIDENT, THE 
SPANGENBERG GROUP, WEST NEWTON, MA, ACCOMPANIED BY 
L. JONATHAN ROSS, PARTNER, WIGGIN & NOURIE, MANCHES- 
TER, NH, AND COFOUNDER, BAR LEADERS FOR THE PRESER- 
VATION OF LEGAL SERVICES FOR THE POOR 
Mr. SPANGENBERG. Thank you, Mr. Chairman. Both Mr. Ross and 

I have statements that we would like to put in the record. 
Mr. FRANK. They will be, without objection. 
Mr. SPANGENBERG. And I just have a few comments, and Mr. 

Ross is available for any questions that you might have. 
For the record, my name is Robert Spangenberg. I am president 

of the Spangenberg Group, a private consulting firm in West 
Newton, MA, and I have for over 30 years been a member  

Mr. FRANK. Mr. Spangenberg, we don't need an expert witness 
qualification. Let's get to the matter. 

Mr. SPANGENBERG. OK. The question of contracting and competi- 
tion for bids is one that there is a lot of history on in terms of indi- 
gent defense—public defenders, right to counsel, sixth amend- 
ment—and it is an issue that has been looked at by county govern- 
ment and State government, for the past 10 years, and I think that 
what has been found in terms of competitive bidding in indigent 
defense would be of value to this committee on the issue of the pos- 
sibility of considering it for civil legal services. 

There are just three or four points that I would like to make that 
we have found, and I believe county government in particular has 
found in an effort to try to put competitive bidding into indigent 
defense and public defense. 

Mr. FRANK. Let me just ask the reason—and I just want to make 
it clear for the record. You have got comparisons, you have got his- 
tory about criminal defenses and the reason for that is that we 
don't have any experience outside of that, is that correct? I mean, 
it is not that there is relevant civil stuff that anybody knows about 
that we are not talking about? 

Mr. SPANGENBERG. That is right. There is considerable 
history  

Mr. FRANK. The only model of statistical information of any size 
that we have about competitive bidding is in this criminal area. 

Mr. SPANGENBERG. Exactly. 
Mr. FRANK. I just want to make that clear. 
Mr. SPANGENBERG. And, in fact, what happened about 10 years 

ago, county government in particular has a major responsibility for 
funding indigent defense, as costs went up dramatically it attempt- 
ed to look at the system and figure it out—try to figure out if there 
was another way to contain the cost. The idea that many of the 
counties came up with was the idea of competitive bidding: The 
competition in the marketplace theory. That if they put it out for 
bid to the private bar that they would get bids and they would get 
services that would be, perhaps, less costly and at the same time 
provide quality service. 

We now have 10 years' worth of history around the country look- 
ing back at that process, looking back at that question, and I think 
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we now have some answers that we could provide to you and the 
Congress. 

First of all, the history is that competition in the marketplace in- 
sofar as indigent defense systems is concerned simply hasn't 
worked. What has happened is that over time the quality of bid by 
the private bar has become worse and worse and worse. The quali- 
fied lawyers who came in and competed and won the awards at the 
start, got out of the system after the first year or the second year 
because they found out economically they just couldn't make a 
living. And what happens over time, what the counties have found 
is that young lawyers directly out of law school and some marginal 
criminal practitioners ultimately arrive at the contracts and the 
quality goes down. 

On the other hand, even in that kind of a situation the costs go 
up. Because the private lawyers aren't willing to bid unless over 
time there is increasing cost. So what we have clearly found and 
what  

Mr. FRANK. Would you repeat that sentence? 
Mr. SPANGENBERG. Yes. What I am saying is that over time the 

cost for contracting using the private bar have gone up and exceed- 
ed that which, or the cost that would have been there for public 
defense, say a staff public defender program. And the reason for 
that is private lawyers get in initially, sometimes at a low figure, 
but they find economically they can't make it. So they, naturally, 
push the price up over time in order to make a living. They can't 
make a living unless the cost—the overall cost go up. 

And what the county finds is that over some period of time what 
they have is they have less qualified lawyers asking for more 
money to be able to make a living than they would with a public 
defender system. That is very clear. 

What we have also found over time is there are fewer and fewer 
private lawyers willing to bid. In fact, some counties have aban- 
doned the competitive contract bid system because they can't get 
any more bidders. Not just qualified bidders, but any bidders. That 
has been a serious problem. 

Another major problem has been the effect that competitive bid- 
ding and contracting has had on the criminal justice system itself. 
It has been very disruptive. The idea of changing contractors from 
year to year, leaving clients without attorneys, trying to force con- 
tractors who are no longer engaged to handle those cases is a very 
serious problem. It has disrupted the criminal justice system itself. 

The idea of competitive bidding has built in some States actually 
a bureaucracy of State or county officials who spend a huge 
amount of time on an annual or biennial basis going through the 
bids, putting out the bids, negotiating with the contractors, and in 
some cases we found that contracts have not been let and lawyers 
have had to begin practice and do the contract without having a 
contract. 

So in summary, it simply hasn't worked. Unfortunately, the 
courts have had to step in in some cases, a case in Arizona, a case 
in California, where the feeling was the quality was below the 
standard, below the requirements of the effective assistance of 
counsel. In a number of States the bar association has stepped in 
and put standards together that are required in order to have con- 
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tracting at all. The American Bar Association has a strong resolu- 
tion on contracting and a set of standards that should be applied in 
order to have a contracting program. 

So the bottom line, if you look at the indigent defense side, and I 
think it is something that is comparable. It is kind of the flip side 
of civil legal services. If you look at competitive bidding for indi- 
gent defense, it simply hasn't worked over the last 10 years and 
what we now have in those States or counties that have these pro- 
grams is a comprehensive set of standards and guidelines to assure 
that quality will be provided. And what that has meant is that the 
cost has exceeded what they would otherwise have by having a 
public defender system. And my suggestion is that that is very 
likely to happen if this committee and if the Congress were to 
move toward competitive bidding for civil legal services. 

Mr. FRANK. Thank you. 
[The prepared statement of Mr. Spangenberg follows:] 
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PREPARED STATEMENT or ROBERT L. SPANGENBERG, PRESIDENT, THE SPANGENBEHG 
GROUP, WEST NEWTON, MA 

Mr. Chairman and Members of the Subcommitteez 

I am Robert L. Spangenberg, a member of the Bar In 

Massachusetts for almost 30 years and currently the President of 

The Spangenberg Group of West Newton, Massachusetts. The 

Spangenberg Group is a nationally recognized research consulting 

firm specializing in the delivery of legal services to low-income 

persons in civil and criminal cases. 

I began my career as a trial lawyer in Boston, later became 

the Assistant Dean at Boston University Law School and for seven 

and one-half years was Executive Director of the Boston Legal 

Assistance Project (now Greater Boston Legal Services). For the 

past ten years I have been engaged in the private sector conducting 

research, providing technical assistance and training in the area 

of the delivery of legal services to the poor. This work was 

conducted for five years at Abt Associates of Cambridge, 

Massachusetts and since July of 1985 with The Spangenberg Group. 

Over the past ten years, senior members of The Spangenberg 

Group have become identified as the leading experts in the country 

on the delivery of indigent defense services. We have become the 

primary provider of technical assistance and research In this area 

to federal, state and local government, the courts, bar 

associations, public defenders and other groups responsible for 

providing representation to indigent defendants charged with crime. 

We currently have two contracts with the American Bar Association 

to provide technical assistance to state and local jurisdictions 

concerned about the delivery of indigent defense services. 

Contracting and Competitive Bidding in Indigent Defense 

It is my understanding that consideration is currently being 

given to adopting a competitive bidding system for the Legal 

Services Corporation. The issue of contracting and competitive 

bidding for indigent defense programs is one that I have had 

substantial experience with over the past ten years and I felt that 
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the Subcommittee might like information on how this system has 

worked around the country. 

Background 

The use of contract programs to deliver indigent defense 

services is a relatively new phenomenon. Although public defense 

and assigned counsel systems date back to the turn of the century 

in some cities, contract defense programs did not come Into use 

until the late 1970's and only began to spread in the latter part 

of the 1980's. 

A contract defense progreun is one in which a state, county or 

municipality enters into an agreement with an individual private 

attorney, a group of private attorneys, or a law firm or firms to 

provide indigent representation at a certain level for a certain 

dollar amount over a given period of time. 

A contract with a county may specify that the contracting 

party will provide all representation in one or more county courts; 

will provide representation in all cases of a specified type— 

felony, misdemeanor, juvenile, civil commitment, etc.—in one or 

more county courts; or will provide representation up to a certain 

number of cases of a specified type in one or more county courts. 

In 1976, the National Study Commission on Defense Services 

published a lengthy report which for the first time identified 

efforts by some counties to engage in contracting and competitive 

bidding for indigent defense services. In September 1986, the 

Bureau of Justice Statistics, U.S. Department of Justice published 

their National Criminal Defense Systems Study which was conducted 

by myself and several colleagues while at Abt Associates. This 

study provided for the first time a state by state description of 

the types of systems, expenditures and caseload for indigent 

defense programs. He discovered that in 1982, 60% of all the 

counties in the country provided indigent defense services through 

a private attorney assigned counsel program, 34% through a public 
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d*f«nd«r prograa and 6% (201 coonries) throagh a contract defense 

program. 
In Septeaber 1988, The Spangenberg Group, through a contract 

with the Bureau of Justice Statistics, coapleted an update of the 
earlier study entitled Crlalnal Defense for the Poor, 1986, which 
provided an opportunity to coapare the nationwide data between 1982 
and 1986. We found that over the four year period, the use of 
public defender prograaa Increased aiaong all counties In the 
country froa 34% to 37%. Counties using the private assigned 
counsel systems decreased from 60% to 52% and contract counties 
Increased from 6% to 11%. The growth of the contract system 
Increased primarily in small counties (under 50,000 population) as 
a result of contracts entered Into between county officials and 
individual private attorneys through a non-competitive process. 

I have had an unusual opportunity to examine contract defense 
programs, as well as public defender and assigned counsel programs 

throughout the country for the past decade. We have during this 
period of time conducted studies, provided technical assistance or 
other information to officials responsible for creating, funding 
or managing indigent defense systems in all SO states. We have 

actually visited 42 states for these purposes during this period 
of time. 

As far back as 1982, I prepared a lengthy article entitled 
Contract Defense Systems Under Attack: Balancing Cost and Quality. 
In that article I stated that, "The purpose of this article is 
twofold. First, to describe a sample of programs, thereby 
providing a better understanding of what constitutes a contract 
defense system; second, to analyze a series of issues that must be 
addressed when establishing a new contract program or evaluating 
an existing program. Only when these Issues have been examined in 
a number of systems over time can we get an objective, accurate 

measure of the cost effectiveness and quality of representation in 
contract programs.' 
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What We Have Learned About Contracting and Competitive Bidding 

For Indigent Defense Proararoe 

It Is now eight years after this article was published and we 

have learned a great deal about contracting and competitive bidding 

for indigent defense services. Because of the focus of our 

professional work. The Spangenberg Group is uniquely able to 

summarize the issues of contracting and competitive bidding in 

indigent defense delivery which we hope will be instructive to this 

Subcommittee, the Congress, the Legal Services Corporation and 

others concerned about the delivery of civil legal services to low- 

income persons in civil cases in both a quality and cost effective 

manner. We believe that this experience on the criminal side 

should be instructive in considering the Issues on the civil side. 

In reviewing the irork of The Spangenberg Group and other 

studies that have been conducted on the question of contracting and 

competitive bidding for indigent defense services, we have reached 

a number of conclusions. These conclusions are spelled out In the 

memo that is attached to my testimony today entitled Findings 

Concerning Contracting for the Delivery of Indigent Defense 

Services. I have annotated these findings In capsule form to 

provide examples of various reports, studies or standards which 

assisted us in reaching these conclusions. We would be happy to 

provide the complete reports of any of these annotated references 

upon Subcommittee request. 

There are a few comments that I would like to make to the 

Subcommittee regarding the issue of contracting and competitive 

bidding in the indigent defense area that I feel need to be 

highlighted.  They are as followst 

o Most of the growth in contracting systems in the past eight 

years has occurred in small counties (less than 50,000 

population) with a limited tax base.  These counties have 
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primarily used the contracting method to cap their overall 

expenditures for any given year.  Cost has been the single 

most important criterion. 

To our knowledge, there are only two exeunples in the entire 

country in the past ten years where a contracting defense 

program has replaced a staff attorney public defender program. 

Funding agencies have determined that for many reasons, public 

defender programs, where they exist, provide higher quality 

in a more cost efficient manner than a contract defense 

program.    This  is  particularly true  in  suburban and 

metropolitan areas. 

In a majority of contracting systems, competitive bidding does 

not exist.  Rather, the funding source contracts with one 

private lawyer or law firm in a non-competitive manner. 

The use of competitive bidding places an incentive on weighing 

costs over quality so that even qualified groups may not have 

sufficient funds to provide competent representation. 

In many contract systems, over time, the most qualified and 

experienced practitioners drop out of the system and are 

ultimately replaced most often by recent law graduates and 

marginally competent criminal attorneys. 

While the initial cost of a contract system may be less than 

that of a public defender program and other assigned counsel 

systems, in most cases, over time, contract system costs rise 

to a level that exceeds both that of a public defender and 

assigned counsel system. 

Fixed price contracts, under which contractors agree to accept 

all appointed cases in a particular jurisdiction for a period 

of a year for a total fixed price, result in substantial case 

overload and less than adequate representation to individual 

defendants. 

Many contract jurisdictions are reporting that it is becoming 

increasingly difficult to find qualified attorneys to bid. 
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o Competition in the marketplace, which has been one of the 

stated purposes of competitive bidding, has not led to 

efficient, quality legal services. In most cases, over tine, 

the cost has gone up and the quality has gone down. 

o Tear-to-year competitive bidding has led to substantial 

administrative cost by the funding source necessary to process 

the bids and to negotiate the contracts. In some cases, they 

have resulted in contractors providing services for several 

months without an executed contract. 

o Where contractors are private attorneys and perform indigent 

defense services on a part-tine basis, conflicts frequently 

arise between the requirements of work for their indigent 

clients and their fee paying clients. 

o Only a small number of private attorneys practice criminal law 

and thus the pool of attorneys available to bid for indigent 

defense work is by definition limited. 

Many of the concerns stated above have drawn the attention of 

the courts, state and local bar associations and the American Bar 

Association. Examples of court action can be found in the enclosed 

paper. 

In 1985, the American Bar Association adopted a resolution 

relating to the award of public defense contracts. It states as 

follows I 

BE IT RESOLVED, that the American Bar Association opposes 
the awarding of governmental contracts for criminal 
defense services on the basis of cost alone, or through 
competitive bidding without reference to quality of 
representation. 

BE IT FURTHER RESOLVED, that the awarding of governmental 
contracts for criminal defense services should, in 
addition to cost, be based on qualitative criteria such 
as attorney workload maximums, staffing ratios, criminal 
law practice expertise, and training, supervision and 
compensation guidelines. 
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The American Bar Association has also adopted the Guidelines 

for Negotiating and Awarding Contracts for Criminal Defense 

Services which address many of the concerns that I have outlined 

above. Further, several states including California, Ohio, 

Washington, Massachusetts and North Dakota have adopted 

comprehensive standards and guidelines for contracting for indigent 

defense services. This appears to be the trend in states that 

continue to use the contracting method. 

In my opinion, contracting for indigent defense services will 

continue to exist in the future, but the system necessitates a 

comprehensive set of standards designed to assure quality defense 

services. Further it is my opinion that contracting will be 

primarily limited to smaller jurisdictions and will not replace 

existing staff public defender programs. 

The ten year experience with contracting for indigent defense 

services in this country has been a turbulent and controversial 

one. We have learned a great deal that may well be instructive 

during the current debate over competitive bidding for civil legal 

services. What tre know and what we have learned would suggest that 

to assure quality representation for indigent defendants, a 

comprehensive set of standards and guidelines needs to be prepared 

and Implemented in any contract jurisdiction. When such 

requirements are established, it has been proven that In most 

cases, staff public defender programs are the most cost efficient 

and provide the highest level of quality overall. 

I hope that this statement and the paper that follows will be 

of assistance to the Subcommittee and the Congress. 

I stand ready to cooperate with you fully if I can be of any 

further assistance. 
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AHMOTATED PIHDIHGS 

1.  Coapetltlve bidding frequently creates an Incentive to weigh 

coeta over quality. 

o See Report of the Blue Ribbon ComnlsBlon. San Dieoo 

County 1986. Findings page 48. 

o Indigent Defense Servicea in Washinoton. The Spangenberg 

Group 1988 (Washington Report), Finding 23, page 103. 

'This approach results in fees that aay be as low 

as $15-$20 per case...It can compromise the effectiveness 

of counsel.* 

o Assessment of the Indigent Defense System in Oregon. The 

Spangenberg Group, 1989 (Oregon Report), page 114, 119. 

''Block grant' (e.g., lump sum) contracts create a 

conflict between competent representation and economic 

self-interest. The bloclc grant contract system does not 

have a proper place in the provision of defense services. 

- quoting a report from San Diego County Blue Ribbon 

Commission formed to study the contract system in 

operation for six years - 1987.' 

o American Bar Association Standards for the Defensei 

Chapter V Providing Defense Services (ABA). Standard 5- 

3.2 (c). 

'The contracting authority should under no 

circumstances, award a contract on the basis of cost 

alone.' 

o   Phillips V. Seeley 43 Cal. App. 3d 104 (1974) 

'Competitive bidding for the lowest price tends to 

produce the least amount of services.. .clear pressure may 
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be placed on a defendant to plead guilty. Preliminary 

hearings may be waived in favor of cost effectiveness. 

The preparation of motions and arguing them may require 

more hours than are allotted to remain economically 

competitive." 

State of Arizona v. Smith.  140 Ariz. 355 (1984) 

The court found that Mohave County's system of 

selecting counsel for indigent defense contracts, which 

used as its criteria for selection the lowest annual fee 

bid, without considering the attorneys' experience, 

ability or workload, and without limiting the number of 

clients for which he is responsible, or the hours of work 

he must perform under the contract, violated the rights 

of a defendant to due process and right to counsel as 

guaranteed by the Arizona and United States 

Constitutions. The court reached this conclusion based 

on the reasoning that an attorney so over-burdened cannot 

adequately represent all his clients and be reasonably 

effective. 

Report and Recommendations; Contract Defense Services. 

Standing Committee on the Delivery of Legal Services to 

Criminal Defendants. State Bar of California, 1981 

(California Report). 

"Particularly for the benefit of counties which are 

considering contracting for the provision of criminal 

defense services for the first time, we feel we should 

further express our view that in many respects contract 

public defending is an ill-conceived delivery system and 

is not the panacea for providing defense services in lean 

economic times. There is a widely shared view that the 

process of obtaining and retaining a contract for a fixed 

term is inimical to the proper delivery of defense 
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services. A contract defender has no way to retain 

qualified personnel at low wages without the civil 

service benefits that district attorney personnel of the 

same experience and comparable duties in the same 

courtroom and deputy public defenders in statutory 

offices in other counties receive, and the resultant 

turnover hama the contract defender's ability to provide 

quality legal services.* 

2. The majority of contract systeas with a fixed price contract 

have developed the system with the primary goal of 'capping* the 

total cost over the contract period. 

o Guidelines for Legal Defense Systems in the Dnited 

States. Draft Report of the National Study Commission on 

Defense Services, 1976. 

'The concept behind competitive bidding is that 

governments ought to acquire services for the least 

possible cost. However some jurisdictions which have 

adopted this model for the awarding of defender contracts 

have failed to recognize other, more important criteria, 

such as the Importance of legal research in preparing a 

case, scientific investigation techniques, and other 

elements which go toward a minimally effective defense, 

although they may be more costly for the jurisdiction. 

. . Competitive bidding for the lowest price tends to 

produce the least amount of services. As a result, it 

may be prohibitive to conduct the amount of investigation 

or contract out the laboratory work necessary to prove 

a person's innocence. Clear pressures may be placed upon 

a defendant to plead guilty. Preliminary hearings may 

be waived in favor of cost effectiveness. The 

preparation of motions and arguing them in court may 

require more hours than are allotted in order to remain 
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economically competitive. At stake is a person's liberty 

and the (juestion of whether or not he has been justly 

accused. The lowest bidder may not provide the scope of 

services reqpiired for an effective representation." At 

p. 440." 

Oregon Report. Finding #3, page 110. 

This finding notes the substantial effort undertaken 

by the Judicial Department to develop cost containment 

procedures, including: The tightening of requirements and 

procedures for contracting generally. 

Oklahoma Report, page 29. 

"Typically local judges initiate contract programs 

because they believe such programs will contain indigent 

defense costs. If an attorney accepts all of the cases 

in a county for a flat fee, regardless of the number of 

cases, the court fund will be insulated form unexpected 

attorney fees in the event of high caseload or a large 

number of serious cases." 

3. Conpetitlon in the marketplace which has been one of the 

stated purposes of competitive bidding has not led to efficient, 

quality legal services. In nost cases, over tijse, the cost has 

gone up and the quality has gone down. 

o   Oregon Report. Finding 3, page 116. 

"The argument that "competition in the marketplace" 

will lead to reductions in the cost of indigent defense 

services has not proven to be the case elsewhere and may 

be flawed and shortsighted. The level of demand for the 

constitutionally mandated defense services in question 

is  not  subject  to  change  in  response  to  price 
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fluctuations. The nuaiber of defendants that will have 

to be represented is ultinately beyond the control of the 

courts, the contractors or the State Court Adalnistrator. 

Likewise, the level of service that must be provided 

cannot be compromised in order to accommodate lower 

funding levels, without raising the possibility of 

petitions for post-conviction relief based on ineffective 

assistance of counsel and malpractice suits, as well as 

costly lawsuits challenging the constitutionality of the 

system, as have recently been successful in Kansas and 

Nebraska.' 

4. In aost contract systems, many of the aost qualified and 

•zperlenced practitioners eventually drop out of the syatea and are 

nltlmately replaced, most often by recent law graduates and 

marginally coapetent criminal attorneys. Furthermore, many 

contract jurisdictions are reporting that It la becoaujig 

Increasingly difficult to find qualified attorneys to bid. In aoae 

contract systesu, highly qualified attorneys participate for one 

or two years and then drop out because they are unable to coapete 

economically if they continue to provide quality services. 

o   Waahinaton Report. Finding 28, page 104. 

'Funding sources in Washington report that it has 

become difficult to find qualified attorneys to bid on 

contracts. Some experienced attorneys indicated they no 

longer bid on low fee contracts because they do not even 

cover overhead. Judges expressed concern that some 

contracts are being handled by recent law graduates to 

gain experience and who drop out of the system once they 

have joined It.* 
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o   Oregon Report. Finding #4, page 119. 

"It is our concern that...the system may continue 

to be underfunded, attracting many inexperienced and 

perhaps incompetent lawyers to submit bids which may 

seriously compromise the quality of representation 

provided. 

o   Oregon Report. Finding #5, page 123. 

'...increasing numbers of individual qualified 

private attorneys are withdrawing their names from lists 

of those willing to accept criminal appointments at 

current rates of compensation." 

o Washington Defender Association. Standards for Public 

Defense Services (WDA Standards), Standard IIlj 

Guidelines for Awarding Defense Contracts, Commentary, 

page 10. 

"Inexperienced attorneys with no office overhead or 

very young attorneys with no family obligations may 

Indeed be able to submit lower bids than their more 

experienced colleagues, but if the guarantee of effective 

counsel is to have meaning, attorneys receiving contracts 

for public defense must have adequate experience." 

5. Nhile the initial cost of a contract system nay be less than 

that of a public defender program or other assigned counsel system, 

in most cases, contract system costs rise over time to a level that 

exceeds both that of a public defender and assigned counsel systea. 

o   Oregon Report. Finding 4, pages 115-116. 

"The argument that 'competition in the marketplace' 

will lead to reductions in the cost of indigent defense 

services has not proven to be the case . . . and may be 

flawed and short-sighted . . . the level of service that 
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>u8t be provided cannot be compromised in order to 

accommodate lower funding levels, without raising the 

possibility of petitions for post-conviction relief based 

on ineffective assistance of counsel and malpractice 

suits, as well as costly la%reuits challenging the 

constitutionality of the system, and have recently been 

successful in Kansas and Nebraska.* 

S. rlzed price contracts, under which contractors agree to accept 

all appointed cases in a particular jurisdiction for a period of 

a year for a total fixed price, result in substantial case overload 

and less than adequate representation for individual defendants. 

o State of Arizona v. Smith. 140 Ariz. 355 (1984), Supra, 

page 4. 

o NLADA. Guidelines for Negotiatino and Awarding 

Governmental Contracts for Criminal Defense Services 

(NIJU3A), Guideline III-6. 

The contract should specify a maximum allowable 

caseload for each full-time attorney or equivalent who 

handles cases under the contract. 

o ABA Resolution. Criminal JuBtice Section 1985. Approving 

NLADA guideline above. 

o   New Hampshire  Revised  Statutes  Annotated.  Ch.  604-Bi6 

Allocation of Cases. 

New Hampshire statute requires a plan for caseload 

limitations for defense attorneys serving under contract 

in accordance with professional standards under the code 

of professional responsibility. The plan must be 

approved by the state judicial counsel. 
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Rulea of the Ohio State Public Defender ConmilBBlon. Rule 

120-01-12(E)(2), Elements of a Contract for Indigent 

Defense Services. 

•Scope of Contract. The contract shall specify the 

categories and percentages of Indigent cases in irtilch the 

contractor is to provide services..." 

Washlnoton Defender Aasociatlon Standards. Standard III: 

Guidelines for Awarding Defense Contracts. 

"Contracts which do not address the issues raised 

in these standards - reasonable caseloads, adequate 

support staff and minimum experience levels, to name just 

three - cannot be expected to deliver the effective 

representation mandated by the state and federal 

constitutions.* 

California Report. Recommended Standards, Recommendation 

(2) with comment. 

'Contracts should provide that the contracting 

attorney is not expected to accept an unlimited number 

of cases for a flat fee without an escape clause for 

extraordinary expenses or unforeseen Increases in 

caseload or legal responsibilities (new cases or statutes 

increasing the caseload or workload). 

Comment 

Such a provision would help to assure that the 

contracting attorney will spend adequate time in the 

preparation of cases, use appropriate experts in the 

preparation of defenses, file all appropriate motions, 

and pursue all meritorious defenses. Needless to say, 

the expected normal caseload should be known before the 

contract is executed.* 
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7. Many contract prograas have no provision for funds for expert 

witnesses, investigation and other necessary costs of litigation 

and thus provide a disincentive for the contractor to provide these 

services which they Bust pay for out of their own pocket. 

o   California Report. Exhibit A, page 2. 

"Incompetent representation results from inadequate 

investigation, preparation, and trial of criminal cases. 

Such Incompetence may be reflected In the use of 

Inexperienced attorneys, inadequate time spent on cases, 

failure to use experts In preparing defenses, failure to 

bring meritorious defenses, and failure to declare 

conflict of Interest in appropriate cases - failures 

which tend to Increase as the monies allocated for 

funding criminal defense services decreases." 

o   Rules of the Ohio State Public Defender Commission. Rule 

120-01-12(E)(6). 

"Support staff, investigators and forensic experts. 

The contract shall provide for the employment of a 

support staff or secretaries and non-legal personnel for 

the office. The contract should also specify that 

adequate funds be provided for investigators, social 

workers, mental health professionals, and other forensic 

experts necessary to provide competent representation. 

No contract clause should interfere with the contractor's 

selection, supervision, and direction of these persons." 

o   Washington Report. Finding 25, page 103. 

"The low fee, low bid contracts . . . typically do 

not provide for support services, expert witness fees or 

other costs of litigation. The result in many cases is 

that contract attorneys may either forego these services 

or be required to finance them out of their own pockets. 
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A number of judges complained about this problem and 

suggested that the quality of service suffers ..." 

o   Oklahoma Indigent Defense Systems Study. The Spangenberg 

Group, 1988 (Oklahoma Report) Finding 8, page 53. 

"While there are very few contract defense programs 

in Oklahoma, most of these contracts require attorneys 

to handle all cases in the country for a fixed annual 

amount. 

There are very few contract defense programs in 

Oklahoma, although their number has increased slightly 

over the past few years. Those that specify a flat 

annual fee for all indigent cases in a given year present 

some serious problems. There do not appear to be 

provisions in these contracts for expert witnesses or 

other litigation expenses; there are no caseload 

standards; and there are no provisions for additional 

funds to pay attorneys hired when the contract attorney 

has a conflict of interest." 

o   State of Arigona v. Smith. 104 Az. 355 (1984K 

As noted earlier, the court found that Mohave County's 

bid system for indigent defense contracts did not meet 

national standards and therefore militated against 

adequate assistance of counsel because, eunong other 

reasons, the system failed to provide for support costs 

for the attorney, such as investigators, paralegals and 

law clerks. 

8.   Few  contract  systems  take  into  account  the  specific 

qualifications or experiences of the attorneys who bid. 

10 
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pm^irc of thm Blnf BtKn^ QcmmiMmUm. S*n ::-eqo Coaatrr. 

X9*i,  TUtAlatpt  pa9a 4t. 
*Tb« pr«««Bt cootracr sratca Is :..i&2e<ruaca co •asora 

4iMllt]r rapr«««frt««loa. Firsc, alt.sc.-^gr. rbe cwo-atep 

blddl»9 proc«<« iavtltat«d in 19t3, nhTctoy ^twy arv 

first Bcraarwd to (Sat«zmLna qaallfic«tioBS and, if foood 

qH«liti«d, ar* allowad to partlcipata in ttaa bi<ldinq 

proc—, 1« *n iaprovMwat, it is atill dcficiact. n>e 

d*t*ralnation of qoalif ications 1> sobjactive and is done 

by parsons who hava naithar tha tiaa nor the resources 

to condact a thorough inrestigation.* 

'Whan a county govemaent focuses exclusively or 

priasrily upon cost as a factor in contracting for 

oriainal defense services without fully considering the 

lawyer's experience, reputation, and ability and 

coaaitaMnt to provide quality representation to a large 

nuabar of clients, it runs a great risk of selecting a 

defender whose representation of clients say be on the 

litigsble bordarline of coapetence.* 

gtate of Arisona v. Selth. 104 As. 355 (1984); MeMrandua 

Decision of the Court of Appeals, Division One, filed 14 

July (1983), pege 14. 

The court found that Mbhave County's bid system for 

indigent defense contracts did not meet national 

standards and therefore militated against adequate 

assistance of counsel because among other reasons 'The 

system falls to take into account the competency of the 

attorney. An attorney, especially one newly admitted to 

the bar, for example, could bid low in order to obtain 

• contract, but would not be able to adequately represent 

all of the clients assigned . . .' 

11 
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o Washington Pefendar Aasoclatlon Standards (WDA>. 

Standard Ills Guidelines for Awarding Defense Contracts. 

"Contracts should only be awarded to a) attorneys 

who have at least one year's criminal trial experience 

in the jurisdiction covered by the contract (i.e.. City 

and District Courts, Superior Court or Juvenile Court), 

or b) to a firm where at least one attorney has one 

year's trial experience." 

o WDA Standard IV - Minimum Qualifications for Public 

Defense Counsel, Commentary page 11. 

"Effective representation can only be provided by 

attorneys experienced in the type of case in which they 

appear. 

Inexperienced attorneys can not only deprive their 

clients of their right to effective counsel, they also 

create problems for the criminal justice system itself. 

Inexperienced attorneys are less able to effectively 

negotiate with prosecutors, thus lengthening the tine 

needed to resolve pre-trial issues. They are less 

efficient in bringing cases to resolution and many burden 

the court with Irrelevant issues. 

The practice of criminal law has become highly 

specialized in recent years. Only attorneys who possess 

effective trial advocacy skills and have a thorough 

knowledge of substantive and procedural law can be 

expected to competently represent persons accused of 

crlne.• 

9.  From a cost standpoint, assuming the reguireoents of national 

stondarda, public defender progriuia axe less costly than contract 

12 
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o   California Report, page 2. 

"What [a] county Initially saves by disregarding the 

question o£ professional competence could be offset many 

tiaea by other costs such as defending civil lawsuits 

against It and its defender and the cost of retrying 

criminal defendants whose convictions are reversed on the 

ground of the defender's Incompetence. For fiscal and 

public policy reasons, county governments should Instead 

seek to provide the quality of representation afforded 

by diligent, ordinarily prudent lawyers in criminal 

practice.* 

10. Ccapetitlve bidding generally creates instability in the 

indigent defense system. Tear-to-year co^>etitlve bidding has led 

to substantial administrative cost by the funding source necessary 

to process the bids and to negotiate the contracts. In soaie cases, 

they have resulted in contractors providing services for several 

months without an executed contract. 

o   Oregon Report. Finding 4, page 114. 

"The negotiation of contracts on a year-to-year 

basis has fostered an environment of instability and 

inefficiency and has kept the indigent defense system in 

a state of crisis. 

It has severely limited the possibility of long tern 

planning. Contractors are not sure what terms they will 

be asked to comply with, what resources will be made 

available to them, what staff they will be able to retain 

or even whether they will be able to participate in the 

next contract cycle.' 

Report of the Blue Ribbon Commission. San Dieco County 

1986. Finding 6, page 49. 

13 
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'The contract systeni. The contract syatem is an 

Inherently ineffective and unstable method of providing 

indigent defense representation. The competitive bidding 

process, even when groups are initially screened for 

qualifications, places cost over quality of 

representation.' 

o WLADA. Guidelines for Negotiating and Awarding 

Governmental Contracts for Criminal Defense Services. 

Guideline III-4. 

'For the purposes of establishing independence and 

stability, a two year contract period ia an absolute 

minimum." 

Notes Commentary to the standard implies a 4-6 year tern 

is more appropriate. However concerning the contract 

system in San Diego, the Blue Ribbon Commission wrote in 

1986 about three year contracts used by the systemi 

"because of the possibility that existing groups will be 

underbid after their three year contracts have expired 

and the fact that due to inadequate contract rates, 

qualified groups will leave the indigent defense system, 

the contract system is inherently unstable.* 

11. Studies in at least four states (Massachusetts, Virginia, 

Oklahoma and Alabaaa) have reported that private attorneys both in 

assigned counsel and contract systems have provided less than the 

•Iwlrnmi reqaireaenta of representation due to their stated lack of 

adequate coo^jensation. These data in each of the four states 

include self reported information frca the attorneys providing the 

zeprasentatlon. 

14 
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o   Oklahoma Report. Finding 2, page 115. 

'Eighty-seven percent of the judges, 92% of the 

defense attorneys, and 49% of the prosecutors who 

responded to a mail questionnaire claimed that fees are 

not sufficient to attract and retain qualified defense 

counsel. Sixty-two percent of attorneys and 26% of the 

judges responding to the same questionnaire also claimed 

that low fees have had an effect on the quality of 

representation.* 

o See also. Review of the Indigent Defense System in 

Mahfl"flf Tho Spangenberg Group on behalf of the American 

Bar Association Bar Information Program, March 1988. 

o A Study of the Indigent Defense System in Oklahoma. The 

Spangenberg Group, for the Oklahoma State Bar 

Association, 1988. 

o Prolectino Costs for Various Indigent Defense Systems in 

Virginia. The Spangenberg Group on behalf of the American 

Bar Association, Bar Information Project, 1985 

o Analysis of the Bar Advocate System in Massachusetts. 

Patricia Smith, William Rose, et al., for the Committee 

on Public Counsel Services, 1985. 

12. Contract syateaB have grown substantially in the past five 

years. Eighteen states now have one or more contract programs. 

Most of the growth has resulted either in the replacement of 

assigned counsel systems by contract systeas or the establishment 

of contract systeas in public defender jurisdictions to handle the 

'conflict* cases of the public defender program. 

IS 
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o   Oregon Report. 1989, page 22. 

"The number of contract progranis has increased In 

Oregon by 26% from 1987-88 to 1988-89. This Increase has 

occurred primarily in the number of law firm consortium 

contracts which alone increased by 24% of this period. 

In FY 87-88, the State Court Administrator entered in 43 

contracts with 39 contract groups. In FY 88-89, there 

were S3 contracts with 49 different providers." 

o   See also, Washinoton Report. 

Contract programs came into use in Washington in the 

late 1970'8. Now 22 of the 39 counties in Washington 

(56%) deliver defense services primarily through 

contracts. There are at least 300 different contracts 

currently in use in Washington. 

o Criminal Defense for the Poor. 1986. U.S. Department of 

Justice, Bureau of Justice Statistics Bulletin, (1988). 

Eighteen states now have at least one contract 

program. Between 1982 and 1986, the use of contract 

progreuns grew by two thirds - 7% of all counties reported 

using contracts in 1982; 11% reported using contracts in 

1986. 

13. There is a clear trend among soae statewide public defender 

programs to establish contract programs, principally in less 

populous parts of the state where staff programs would be sore 

costly. 

o   Bureau of Justice Statistics. Criminal Defense for the 

Poor. 1986. 

This trend is evidenced most clearly in Kentucky, 

New Hampshire, New Mexico and Vermont, 

U 
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14. Where contractors are private attorneys and perfom indigent 

defense services on a part-tiae basis, conflicts frequently arise 

between the requlreaents of work for their indigent clients and 

their fee paying clients. 

o   Oregon Report. Finding 3, page 116. 

With respect primarily to small contracts with 

individual attorneys this report found: *. . . the 

smaller the contract and the smaller the percentage of 

an attorney's overall practice that it represents, the 

greater the likelihood that financial and ethical 

conflicts will arise between the attorneys contract cases 

and those being handled privately. While this Is a 

concern for contract programs of all sices, the pressures 

may be greater on the smaller programs to make 

inappropriate trade-offs to the detriment of their 

indigent clients.' 

o   State of Arizona v. Smith. 104 Az. 355 (1984) 

The court found that the Mohave County system of 

awarding low bid contracts violated the right of a 

defendant to due process and right to counsel as 

guaranteed by the Arizona and United States Constitutions 

because, among other reasons, "No limit la placed on an 

attorney (see King other paying clients). Therefore, an 

attorney may be forced to allot his limited amount of 

time and resources between paying clients and indigent 

clients or even between different indigent clients.* 

15. Many contract programs provide little supervision of less 

experienced attorneys and little or no training. 

»7 
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Washington Report. Finding 7, page §6. 

"Training is seriously lacking among all indigent 

defense programs in Washington. With the exception of 

a few in-house training programs, most often found in 

public defender systems, there is virtually no training 

being provided in the state for attorneys appointed in 

indigent defense cases.* 

o   Oklahoma Report. Finding 7, page 51. 

There are few training programs for court appointed 

attorneys in Oklahoma. 

Oklahoma is primarily an assigned counsel state but 

the number of contract programs is increasing. No 

contract programs evidence meaningful provisions for 

training or supervising attorneys. 

o   Report of the Blue Ribbon Commission. San Dieao County. 

Finding 4, page 49. 

"Education and Training. With the exception of [one 

program], systematic education and training is almost 

non-existent in the present system.* 

O • Blue Ribbon Commission. San Diego County, ID. at page 50. 

*The decentralized, fragmented nature of the 

[contract] system coupled with a budget that does not 

allow for adequate supervisory personnel, severely limits 

quality control and accountability. Budgetary 

restrictions also prevent the implementation of an 

effective training program.' 

16. Many contracts do not provide specific funds for conflict 

cases requiring the contracting attorney to pay for a case which 

Is conflicted out. This creates a disincentive for the contractor 

18 
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to declare a conClici:. 

o   California Report. Recoamendation (9), page 5. 

'Contract clauses should avoid creating conflicts 

of Interest between the contracting attorney and the 

Indigent client. 

a) "Conflicts" declared by the contracting attorney 

should not reduce the contracting attorney's Income from 

the contract.* 

o   Standards of the Ohio State Public Defender Conmilsslon. 

Rule 120-01-12 (B)(a). 

"Compensation of additional attorneys and conflicts 

of Interest. The contract shall contain provision for 

compensation for additional attorneys where conflicts of 

Interest arise and the contractor Is unable to provide 

xrepresentatlon. The contract may contain provisions 

respecting other extraordinary circumstances creating an 

inability to provide representation and necessitating 

compensation for additional attorneys." 

o   Oklahoma Report. Finding 8, page 53. 

The study found that Oklahoma Indigent defense 

contracts do not provide specific funds for conflict 

cases. 

Xf 
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[The prepared statement of Mr. Ross follows:] 

PREPARED STATEMENT OF L. JONATHAN Roas, PARTNER, WIGGIN & NOURIE or MAN- 
CHBOTBR,  NY,   AND  CoFOUNDER,  BAR  LEADERS  FOR THE  PRESERVATION  OF  LEGAL 
SERVICES FOR THE POOR 

My name la L. Jonathan Rose. I aa a partner in tha fin of 

wiggin and Nourie In Manchester, New Hanpshlre, past President of 

the New Hampshire Bar Association, past President of the New 

England Bar Association and co-founder of Bar Leaders for the 

Preservation of Legal Services for the Poor. I appreciate the 

opportunity to present this statement for the record. 

The competitive bidding scheme envisioned by the current staff 

of the Legal Services Corporation is an ill-dlsgulsed frontal 

assault on the locally controlled comprehensive delivery system 

that has provided high quality legal services to the poor of this 

country for the past twenty-five years. Never before has there 

been a plan so clearly and deliberately designed to get less bang 

for the buck. Never before has there been a more blatant attempt 

to bar the doorway to justice for poor people across America. 

The competitive bidding proposal envisioned by the LSC staff 

is a conservative's nightmare. It would abolish local control and 

local determination of need, centralizing power in Washington 

bureaucrats, and ultimately In the hands of an LSC President who 

is chosen by political appointees.  What an irony. 

The plan envisions multiple suppliers of the same kind of 

service in the same area, resulting in dupllcatlve administrative 

and overhead costs. The plan would operate without enunciated 

standards and in secret. All past experience of similar kind is 

ignored, and effective local programming is undermined. You must 

ask yourselves why an LSC staff, appointed during the Ronald 

Reagan years, would be trying to enlarge govezTiment responsibility 

and centralize authority in Washington when an entire two-term 

effort was made in the other direction. 
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Bad CiMMjimaa not ij>t«rv«aed last fall, tbis ilait iia.tlTa plan 

prctably woold already have been iapleaeated. It waa tbe dreaa 

of tbe previous ISC Board, and it mains tbe 9oal of the staff 

that cootimcs to aanage tbe Corporation today. Here is what ttaey 

bare In aind. 

Coder tbe proposed scheae, every grantee on tbe local level, 

all natioial and state suj^wrt grantees and all other special 

sinnxjtL grantees woold be subject to 'caapetition* every tbree 

years, ibis "co^jetitiop* would be phased in over a three-year 

period and would occur regardless of the perforaance of the 

grantee or the instability that socli a process ai^t cause 

initially or in the long tera. 

Tbe current delivery systea would be jettisoned; services 

would be fragaented and balkanized. No longer would LSC fund one 

provider for each geographic area but at least two and possibly 

aaay aore. Funding would be equalized solely on the basis of the 

1990 Census with no regard to past funding decisions. Providers 

would not need to be full-service providers; indeed, grants could 

be awarded to one entity to do only divorces, to another to do 

only child support. LSC clearly conteaplates fragaenting services 

in soae areas. They aight, for exaaple, fund only soae types of 

cases or only certain types of representation. They would not 

asstire that there would be a general service provider available 

in ead> service area. And these decisions as to what services 

will be available in any given locality will be aade, not by local 

people on the basis of local needs as has been the tradition and 

the strength of the existing systea, but by LSC bureaucrats in 

Nashington, D.C. They and they alone will deteraine the selection 
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crltarla for grantaaa; they and they alon* will dataraln* which 

kinda of repraaantation will ba provided. 

One of the atrengtha of the present delivery ayataa ia that 

poor people have a aingle place to go to diacusa their legal 

needa. They are not called upon to deteraine how their needa 

should ba defined or trhat their reoediea are. They are not sent 

to a divorce clinic, a consumer law clinic or a housing clinic and 

have to figure out, when they aay have all of those probleas, how 

to get through a maze of servicea. 

If the type of "conpetltion" that is contemplated here is 

allowed to go forward, there will be a whole series of cases, 

extremely important cases, that will never be brought and that 

need to be brought in order to give a proper measure of justice 

to all of our citizens. In New Hampshire I serve as guardian of 

two minors in an action that was filed in the Federal Court on 

Monday as a class action. It is not the kind of case that any 

private group is going to petition for funds to bring. My client, 

a minor, has been in an out of foster homes during her life. 

During one short period of time when she was living with her 

natural mother, her mother committed welfare fraud in connection 

with a New Hampshire food stamp and an AFDC program. Since that 

time, my client has had a child and la currently receiving AFDC 

benefits under her own entitlement for her son. My r lent's 

mother, who was convicted of welfare fraud, is indebted to the 

State, and under New Hampshire regulations that are alleged to be 

consistent with federal regulations, because my minor client was 

a member of her mother's household at the time of the fraud, her 

meager AFDC check is being reduced to pay back the mother's debt. 
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The United States' morality does not visit the sins of the parents 

upon the children, and yet our State, with apparent concurrence 

from the federal govemnent, is talcing tOiout 10% of this girl's 

$420 per month income to pay a debt for her mother. My client 

spends 85% of her grant on housing. It leaves her with precious 

little for everything else. Who would bring this case under this 

competitive bidding scheme? 

It is ironic indeed that the same package of so-called 

"reforms" that includes this competitive bidding proposal also 

calls for Increased scrutiny and Involvement on the part of local 

program boards of the activities of LSC's grantees. Under the 

Corporation's competitive bidding scheme, providers would not even 

be required to have a local board of directors. Certainly many 

of the non-lawyer "entrepreneurs," paralegals and legal clinic 

operations that LSC contemplates funding would not have local 

governing boards, a majority of whom are appointed by local and 

state bar associations. Only nonprofit providers that are 

organized for the purpose of providing legal services to the poor, 

i.e., current grantees, would be required to have such a board. 

Nor would providers, other than current grantees, be required to 

provide for client Involvement In the decision-making process of 

their organizations. In short, experienced providers would be 

required to maintain their relationships with the local bar and 

the client community and to receive input and oversight from those 

groups; new bidders would not.  Hardly an even playing field. 

There are other problems with the proposed competitive bidding 

regulation put forward by the Corporation last year. For example, 

it did not contemplate the development of any substantive criteria 
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by which potential providers would be judged; appllcanta would be 

evaluated strictly on a cost-per-casa basis, with no regard for 

qpiality or effectiveness. Ignoring the American Bar 

Association's Standards for Providers of Civil Legal Services to 

the Poor. LSC would not take into account the capacity of 

providers to leverage other funds, the effect of competition on 

pro bono programs or on bar participation, or the ongoing case 

obligations that providers might have. Nor would LSC take into 

account the professional qualifications of an applicant's staff, 

professional development and training, supervision and evaluation, 

and recruitment of staff, as also required by the ABA Standards. 

Nor would there be any regard to coordination of services and the 

relationship of a provider to necessary support services. The LSC 

proposal expresses no concern for potential conflicts of interest. 

The adequacy of a provider's existing offices and 

administrative structure and necessary overhead and space 

commitments, as well as the support that a provider might have 

among the local bar, community leaders, client groups, etc., is 

ignored in the LSC proposal though required by the ABA Standards. 

Nor does LSC address the problems of client access to providers, 

including geographic access, as well as the more subtle but 

equally significant barriers such as language, the provider's 

substantive skills and knowledge, ability to communicate and 

sensitivity to client problems, all of which are emphasized in the 

ABA Standards. Finally, the LSC proposal does not take into 

account the cost of, and the need for, eligibility determinations 

and other screening mechanisms which are essential to any 

effective delivery system. 
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In an effort to land some aeaaure of legitlBacy to Its 

Inherently flawed proposal, LSC has cone up with the notion of 

peer review panels which would ostensibly evaluate the work of 

LSC's competitively selected grantees. These panels, however, 

would not be selected on the basis of their knowledge of the 

delivery of legal services to poor people or on the basis of their 

knowledge of a particular locality and the needs of its poor 

citizens. They would be selected by the LSC President, based on 

criteria of his or her own making. Their deliberations and 

recommendations would be shrouded in secrecy and not subject to 

public scrutiny. Their recommendations, in fact, would be merely 

advisory, with ultimate power left in the LSC President. 

They are window dressing, nothing more. 

This proposal strikes at the very heart of the locally 

controlled legal services delivery system that by any objective 

standard has worked extraordinarily well for more than two 

decades. The scheme, as envisioned by the current LSC staff, is 

without standards, places no value on the thoroughness or 

competence of the legal representation the poor will receive from 

successful bidders, removes all local control and priority setting 
t 

from the service delivery system and leaves it to LSC bureaucrats 

to define what are the "appropriate" kinds and scope of services 

for the poor in each local area. Further, the LSC proposal 

ignores the overwhelming proof from criminal defense contract 

experiences, as presented by Mr. Spangenberg, that "competition," 

as envisioned by LSC, will inexorably dilute the quality and 

effectiveness of legal representation while increasing costs. The 

inevitable result of a precipitate wholesale conversion to the 
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kind of competitive bidding system proposed by the Corporation 

will be a system of civil legal representation for poor people 

that is vastly inferior and far more costly than the current 

system. 

As a bar leader and practicing lawyer, I am particularly 

concerned about the effect of the LSC proposals on the working 

poverty lawyer. Legal Services lawyers in this country by and 

large are dedicated, competent, hardworking, committed 

professionals. In each state they operate under some Code of 

Professional Responsibility or Rules of Professional Conduct. 

Independent of what the LSC staff may do in Washington, they have 

professional and ethical obligations to their clients, which 

cannot be transferred willy-nilly in some bidding process. What 

happens to the clients when a grantee's money runs short and the 

lawyer is out of a job? What happens to client confidentiality? 

What happens when the new people bidding are told to do divorce 

work only and there are other cases within the existing case load? 

In many states, the lawyer who used to work for that funded 

program would have a continuing obligation to complete his 

representation of the client. If we are here to serve the client, 

to provide poor people the opportunity to be represented by 

counsel like anyone else for access to our system of justice, 

these concerns cannot be swept aside. We cannot create a system 

that forces lawyers into the dilemma of violating their 

professional obligations and ethical codes or representation after 

an office Is closed. 

A bidding situation that involves private for-profit law firms 

will be destructive of the lawyer-volunteer effort in this country 

37-440 0-91 



to Kuppleaent th« efforta of LSC grant***. My firs tak*a an 

asslgnaent of caa*« aonthly. In Nev Haapatair* cloa* to 1,000 

practicing lawyer*, probably do** to on* half of our activ* Bar, 

talc* pro bono asslgnaenta each y*ar. H* donat* in that procsas 

hundreds of thousands of dollar* of our prof***ional skill to 

suppleaent what New Haapshire Legal Assiatanc* do**. You can be 

sure that If ay coapetitor down the street is being paid to do 

what I aa asked to give away, ay willingness and ay fira's and 

other lawyers' willingness to participat* in the** prograas will 

drop draaatically. 

Th* lowest bidd*r who wants this work to aake a profit will 

always be in the situation with these kinds of cases of balancing 

his econoaic interest against a full effort for the client. It 

didn't work in crlainal defense matters, and it won't work in 

civil aatters. 

That is not to say that there is no place for coapetltion in 

a comprehensive legal services delivery system; Indeed the notion 

of coapetltion is a compelling one in our free market system. But 

what Is good for defense contractors is not necessarily good for 

those froa whoa we purchase service Instead of airplanes. If I 

may quote my own Senator Rudman who said a few weeks eigo to the 

new Chairman of the Board of the Legal Services Corporation, "If 

you think competition is a good idea, try it somewhere; don't 

throw the baby out with the bath water." 

I agree with Senator Rudman. Before any system of competition 

Is implemented, LSC should be required to study, test and 

demonstrate its efficacy through Independent evaluation. Before 

implementation, LSC should be required to develop, in conjunction 
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with the ABA and others experienced in the field of poverty law, 

norms of performance against which to measure grantees and 

criteria for deciding which grantee is to be funded. 

An appropriate competitive bidding system would not be based 

solely on cost but would take into account all critical factors 

including quality and effectiveness. In an appropriate 

competitive bidding system all competitors would play on a level 

playing field and be subject to the same requirements, 

restrictions, recordkeeping, etc., thus giving no provider any 

greater or lesser flexibility than current recipients. 

Competition would only be between existing recipients and other 

organizations that wish to provide comprehensive legal services 

and are run by boards of directors appointed by the bar and client 

organizations. An appropriate competitive bidding system would 

take into account all of the elements of the ABA Standards in its 

design and implementation. An appropriate competitive bidding 

system would preserve the basic delivery system and the concept 

of local control. 

If it is the wisdom of the Sxibcommittee that some fora of 

competitive bidding should be included in a reauthorization of the 

Legal Services Corporation, then the Corporation should first be 

required to develop standards and criteria for the selection of 

grantees and to thoroughly test and evaluate the plan in the light 

of the concerns I have discussed. Until such an independent 

evaluation has been completed, it is premature to go forward with 

a full scale competitive bidding system. 



128 

New England Bar Association 
NEW ENGLAND BAR FOUNDATION 

High Quality, Competent Legal Representation 
Versus 

The Subterfuge of "Competition" 
In the Delivery of Legal Services to the Poor 

A Joint Position Paper on the implementation 
by tlie Legal Services Corporation of so-called 

"competitive bidding" in the awarding of grants and contracts 
for the delivery of civil legal services to the nation's poor. 

Distribuied May 9, 1990 

Adapted From a Position Paper Initially Adopted June 2, 1989 
and Reissued October 13, 1989 

For funher information contact: 
Executive Director, New England Bar Foundation 

P.O. Box 801   Enfield, New Hampshire 03748 
60^632-4538 



129 

High Quality, Competent Legal Representation 
Versus 

The Subterfuge of "Competition" 
In the Delivery of Legal Services to the Poor 

A Joint Position Paper 
of the New England Bar Association and the New England Bar Foundation 

on the Implementation by the Legal Services Corporation 
of so-called "competitive bidding" in the awarding of grants and contracts 

for the delivery of civil legal services to the nation's poor. 

Back^ound 

The federally-created and funded Legal Services Corporation (LSC) is now 15 years 
old. Created, with bipartisan support, through the Legal Services Corporaxion Act of 1974, 
LSC was structured to ensure (I) that civil legal services were available nationwide to the 
country's neediest citizens and (2) that representation of the poor was carried out by locally- 
controlled non-profit entities overseen by local boards of directors who determined service 
priorities in conjunction with the local community based on their specific ktunvtedge and 
understanding of the most pressing legal needs of the poor in that region. 

As of 1989, the 15-year-old LSC structure has been developed arui nurtured to the 
point where it involves: 

»   approximately 300 local, non-profit legal services delivery entities; 

• regional training an^ support centers which provide significaru research, primed 
materials and brief banks, continuing education, substantive expertise in very 
specific areas of poverty law. and related services - all of which are designed 
to increase the quality, efficiency arui effectiveness of the local legal services 
programs (and the private lawyers who work with them) without their having 
to replicate this expertise within each local LSC grantee; 

0 well-developed linkages, joint programming, and service delivery arui referral 
agreements with the private bar - primarily through state or local bar 
associations in a local LSC-funded program's service area - through which 
significaru pro bono services become a complemeru and supplement to the 
available federally-funded legal services. 

Between 1981 and 1989, however, the entire concept of federally-funded legal services, 
as well as the structure through which these services have been delivered, came untier intense 
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attack from the Rtagan administration -- an administration which came to Washington with 
the goal of defunding and dismantling the Legal Strvices Corporation. Failing to achieve 
these objectives through the appropriations process.' the administration sought to appoint to 
the 11-member LSC Board of'Directors like-minded people who were also committed to 
carrying out the policy of significantly altering or dismaraling the LSC structure and service 
scope •• through funding reductions and a wide variety of regulatory and administrative 
means. The President did, in fact, succeed in fashioning a LSC Board majority which worked 
hard to achieve these goals. 

The proposal to remove all legal services funds from existing local grantees and rather 
to put all LSC-funded services out for "competitive bid" is one of the most profound LSC 
"restructuring" initiatives to have come from this Board. And, the initiative has been kept 
alive in Congress through intensive lobbying from long-term detractors of Legal Services, 
especially from representatives of agribusiness and others who have often been on the losing 
side of civil lawsuits brought by legal services lawyers on behalf of the poor. 

Introduction 

After monitoring closely for the past several years the effons of the Legal Services 
Corporation leadership to debilitate or altogether dismantle the existing national system for 
rendering civil legal services to the poor, the New England Bar Association and the New 
England Bar Foundation believe that the Legal Services Corporation proposal to completely 
replace the existing LSC giantmaldng process with a system of "competitive bidding" is an 
integral part of these destructive efforts. 

* While recognizing that the whole notion of "competition" has an honored and valued 
place in American society, the Association and Foundation nonetheless assert that the 
"competitive bidding" process LSC advocates is a virtually standardless one which (1) places 
no value on the thoroughness or competence of the legal representation the poor will leccive 
from successful bidders: (2) removes all local control and priority setting from the service 
delivery system and leaves it to LSC bureaucrats to define what are the "appropriate" kinds 
and scope of services for the poor in each local area; and (3) ignores all proof fiom criminal 
defense contract experiences that "competition,' such as LSC proposes, inexorably dilutes the 
quality and effectiveness of legal representation, often below constimtional standards. 

For Fiscal Years 1962-1988. the Reagan administration strongly urged zero funding lor the 
Legal Services Corporation. During the early 'honeymoon" era. Congress acceded to diminished 
funds (the LSC appropnalion went Irom $321 million to $241 rmlSon in 1982 and has slowly 
been restored as lar as $308 5 million as ot FY 1989), but at the same time Congress also 
continued lo embrace firmly both the concept and original purposes ol the Legal Services 
Corporation Ad and the overall service delivery slmcture it created. 
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The New England Bar Association and the New England Bar Foundation, 
therefore, as set forth in more detail below, strongly oppose the efforts of legal services 
foes to institute wholesale a "competitive bidding" scheme as a total replacement of the 
nation's current legal services*delivery system and particularly oppose any attempt to 
commercialize the national commitment to equal justice for the poor. The Association 
and Foundation believe that awarding legal services grains through "competilive bidding" will 
undermine the legal services delivery system and will impair local service providen' ability 
to leverage resources, attract and retain talented staff and maintain a coordinated, economical 
and effective mechanism for meeting the poor's legal needs. "Competitive bidding" will also 
wrest decision-malcing power about legal needs and representation scope from local boards, 
communities, and clients and will transfer this power to Washington-based bureaucrats who 
possess neither the insight nor the standards to determine what services are most essential to 
the poor of a locality and which competitors are best suited to provide these services. 

The Association and Foundation further question (1) whether LSC could, at a reasonable cost. 
develop the expertise required to administer and evaluate such a complex program effectively 
and (2) whether such unique and individualized services involving the attorney-client 
relationship and case-by-case judgments about the scope of services and potential legal 
remedies ~ as contrasted with government contracts for standardized tools or machine parts 
- can or should be put out for competitive bid at all. 

The 1988 "Competitive BidtJine" Scheme for Legal Services 
Was Spawned in a Hostile Atmosphere 

Several facton intersected in the late 1980's to bring the concept of "competitive 
bidding" for Legal Services Corporation grants to the forefiont First, long-term LSC Board 
Chair W. Oaric Durant IH issued a sweeping policy statement in early 1987 advocating that 
the existing Legal Services Corporation be replaced with a system in which "unlicensed 
entrepreneurs" could rise up in the marketplace to represent the poor (at a vastly reduced 
cost). Mr. Durant proceeded to expound on and vigorously pronoote this viewpoint in the 
media and in a variety of forums across the country. He labeled his idea an essential 
"reform" for legal services. (Mr. Durant's many anti-legal services lobbying activities 
ultimately pronrpted many, including the President of the American Bar Association and a 
group of 10 U.S. Senaton, to accuse him of conflict of interest and malfeasance in his 
fiduciary duty to LSC and to call for his ouster.) Second, faced with seven successive budget 
battles in which Congress had soundly rejected a recommendation of zero funding for LSC, 
the President, in his eighth budget, tried a different tack. He included some funding for LSC 
as long as the agency were significantiy "reformed." At the same time, the "privatization" of 
government services, a popular concept of the Reagan era, was still being lauded and 
promoted. (This was also a time when many stories about vast cost overruns and waste in 
defense purchasing ~ which supposedly could be cured with more "competitive bidding" - 
were prominent) 
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Duranl's -• and oJhen' -- lobbying for "reforms" in legal services for the poor reached 
a 'fever pitch" in the summer and fall of 1988, including a Durant appearance on Rev. Pat 
Robenson's 700 Qub television show. 700 Oub viewers were urged to telephone the White 
House to caJl for a veto of iffe entire SIS billion Commerce, Jusdce, State Dcpanment 
appropriadon bill (which contained LSC's $308 million appropriadon) if die bill did not 
mandate the "reforms' in legal services delivery which Qark Durant so strongly advocated. 
This veto campaign, well-orchestrated by legal services foes, also emerged vigorously in the 
House of RepreseniaDves itself. Therefore, it was in thij atmosphere, in October, 1988, that 
a House-Senate Conference Committee comproinised on the matter of the "reform" of legal 
services for the poor.   The accepted "reform" was "compedtive bidding." 

Spccirically, without further defining the words or objccdves, the Committee added, 
and Congress adopted, a compromise provision in the 1989 (and also the 1990) appropriatioii 
for legal services which requires a new Legal Services Corporation Board to "develop and 
implement a system for the compcddve award" of grants and contracts. 

Even in the heat of intense anti-legal services lobbying, however. Congress could not 
quite justify allowing the existing LSC Board, whose hosdlity to its own funded programs was 
gaining increasing notoriety bodi in Congress and throughout the legal establishment in the 
country, to have any hand in implementing this "reform." Republicans and Democrats alike 
did not want this laroe-duck group to develop any more legal services policy. Therefoie, the 
appropriadons language directed development of "compeddve bidding" only after die LSC 
Board was replaced by Piesideni Reagan's successor and confirmed by die United States 
Senate. 

• How Legal Services Works Today: 
A Closer Look At What Will Be Lost If the Current System Is Replaced 

By a System of Unconnected Private Contractors 

For the past 2S years (through the Office of Economic Opportunity, and then LSQ, 
the federally funded program of legal services for die poor has been built around a system 
of local programs supplemented by the private bar and such other specialized services as may 
be requited. In each geographical area to be served, die Legal Services C^orpoiadon fiinds one 
primary provider. This local program, a non-profit endty, is controlled by a local board of 
directors which determines local needs and service priorities. 

Local program efforts are enhanced by a variety of training and back-up services. In 
New England, for example, a regional training center helps programs meet die training needs 
of their staff. Likewise, a regional computer project provides low cost computerized legal 
research and technology advice to each prognuiL And, state and national back-up centers 
provide lingation support to local program attorneys and private pro bono practiooners. 

This comprehensive, coordinated delivery system has worked exceedingly well in 
fostering and expanding high quality legal services to the poor.   It is this system which en- 
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ables local programs to leverage imllions of dollan in other funding, thereby expanding the 
number of clients served. In every New England state, for example, local programs receive 
federally-appropriated Administration on Aging funds to represent socially and economically 
disadvantaged senior citizens. "These grants, administered by the states, lequire a local 
financial match. Because of the similarity in purpose between these grants and those made 
by LSC, local programs arc able to combine the grants (match) to expand the population 
served. Local programs receive a variety of other funds as well, ranging from government 
grants to serve the disabled and the homeless, to general purpose Interest on Lawyers Trust 
Accounts (lOLTA) and United Way allocations. In many New England programs, these other 
funds account for over 50% of local program funding. 

Programs arc able to raise such funds for several reasons. They have a proven track 
record; they employ experienced lawyers; they can demonstrate economic, coordinated and 
efficient delivery of services; and they are accountable to the local community. 

The current delivery system enables local programs to leverage human resources as 
well. Nearly every program is able to attract significant numbers of volunteers; many have 
internship projects with local law schools. The largest contribution comes from the private 
bar with whom programs have developed strong partnerships to serve the poor. By 
establishing pro bono projects, local programs have greatly increased the number of clients 
served. In New Hampshire, for instance, nearly 50% of the eligible Bar participates in the 
Pro Bono Program, handling over a thousand cases a year. 

The current delivery system is successful because it also encourages innovation and 
sharing of ideas. Local programs are able to draw upon back-up centers and their counterpans 
in other cities for new ideas and advice. In New England, project directors and litigation 
directors meet quarterly to share information on a variety of subjects ranging from substantive 
legal issues to questions about legal technology, lawyer supervision, and financial and 
managerial concerns. Directors and staff are in frequent communication with their peers in 
other programs. This network of providers, sharing common goals and concerns, enhances the 
efforts and excellence of each program. 

A very important pan of the dehvery of legal services to the poor is local control 
Because the legal system is an adversarial one, legal services for the poor will always be 
controversial. So, it is imperative for their survival that programs be accountable and 
responsive to the public. By requiring local boards of directors to set priorities (LSC Act, 
Sec. 1007), the current system provides a mechanism for local determination of needs and 
evaluation of results. It is this local control that has set legal services apart from so many 
other programs and which has enabled it to maintain public accountability and support 

These strengths - these accomplishments, nurtured over the past twenty-five yean - 
will be severely undermined by the proposed commercialization of the nation's commitment 
to equal justice. 
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"Competitive Bidding" Has Been Problem-Ridden 
In the Criminal Defense Field 

Experience with "competitive bidding" in the crinoinal defense field strongly cautions 
against introducing this approach to civil legal services for the poor. "Compendve bidding" 
for critninal defense services has led to less effective public defender programs and resulted 
in higher costs, lower quality and substantial disruption in the indigent defense system. 
Speaking to a Senate Committee on May 2, 1989 about the push for "competitive bidding" 
at LSC. American Bar Association President Roben D. Raven said, "The history of similar 
approaches in the criminal defense field has demonstrated that this approach is problem-ridden 
and. in my view, a failure." 

Numerous studies in the last ten years of the provision of criminal defense and juvenile 
representation of the poor have resoundingly upheld Raven's view. When looking at 
competitive contract systems, such smdies have found: 

• Competition in the marketplace, which has been one of the stated purposes of 
"competitive bidding," has not led to efficient, quality legal services. In most cases, 
over time, the service cost has gone up and the quality has gone down. 

• While the initial cost of a contract system may be less than that of a public defender 
program or other assigned counsel system, in most cases, contraa system costs rise 
over time to a level that exceeds both that of a public defender and assigned counsel 
system. 

• In most contract systems, the most qualified and experienced pnctidoners eventually 
drop out of the system and are ultimately replaced, most often by recent law school 

* 'graduates and marginally competent criminal attorneys.   Furthermore, many contract 
^ jurisdictions are leporting that it is becoming increasingly difficult to find qualified 
-*" anomeys to bid.   In some contract systems, highly qualified attorneys participate for 
**• one or two years and then drop out because they arc unable to compete economically 
•»' if they continue to provide quality services. 

• "Competitive bidding" generally creates instability in the indigent defense systent 
'^ Year-to-year "competitive bidding" has led to substantial administrative cost by the 
1^                          funding source necessary to process the bids and to negotiate the contracts. 

u*' •   Studies in at least four states (Massachusetts. Virginia, Oklahoma and Alabama) have 
^ reponed that private attomeys both in assigned counsel and contract systems have 
: c* provided less than the minimum requirements of repieseniation due to their stated lack 
X ^ of adequate compensation.  These data in each of the four states include self- reported 
*'' data from the anomeys providing the representation. 

• The Arizona Supieine Court, in State of Arizona v. Smith (140 Ariz. 355 [1984]) 
found that the criminal defense contract system used by the county in question, which 
had selected its contractors on the basis of low bid and without regard for attorney 



experience, abilities or workloads, was a per se denial of sixth amendment rights. The 
coun said. The system fails to take into accoont the compcicncy of the attorney. An 
anomey, especially one newly admitted to the bar, for example, could bid low in order 
lo obtain a contract, but'would not be able to adequately represent all of the clients 
assigned. . . .' 

• As eariy as 1974, a Califomia appellate coun said of 'competitive bidding' for criminal 
defense conmcts, 'Competibve bidding for the lowest price lends to piodoce the least 
amount of services. . . . clear pressure may be placed on the defendant to plead guilty. 
Preliminary hearings may be waived in favor of cost effectiveness. The preparatiaa 
of oKxions and arguing them may require more boun than are allotted to remain 
economically competitive." (Phillips v. Seelev. 43 CaL App. 3rd 104 [1974]). 

These findings are not a surprise lo those close lo the defender arena. They are why 
stales like New Hampshire have moved away &om a connact indigent defense system to a 
staffed public defender program, supplemented by private aitomeys only where conflicts of 
interest so necessitate. And even in the conilia simadon. New Hampshire is considering a 
second public defender progiam to replace the contract systeia 

The diminution of quality, increase in cost and distupdon caused by 'competitive 
bidding' in the indigent defense field are likely to be even worse in the area of civil legal 
services where there is no constitudonal guarantee of adequate represenution. Lacking 
consbmtional underpinninp, the nabon's civil legal services pmgram for the poor has always 
been terribly underfunded and survives today in relative good health only because it is 
organized well and has learned how lo leverage other resources, attract dedicated staff, and 
utilize what it has efficiently and effectively. The imposidon of so-called 'competidve 
bidding" will fragment this organized structure, diminish the capacity of local programs to 
leverage financial and huinan resources, add to its cost and reduce its quality and 
effectiveness. 

"Competidve biiJding." either in a geographical or piecemeal basis (e.g. divorces, 
evicdons) will result in a muldplicily of dissimilar providers, their only common goal being 
their own survival or profitability. Forced to compete with each other, they will lack the 
iiKendve to share ideas and resources for the common good of their clients. They will be 
divorced from each other and the support systems (assuming they survive) which now serve 
all programs and help them provide effecnve services. 

Breaking up the current delivery system will also diminish ihe resources available to 
serve the poor. Local programs will find it increasingly difficult lo leverage other resources 
and contract providers will most likely not be interestnl Working relationships with local 
government. United Ways, law schools, and community groups, built over the decades, will 
be severed as current providers are replaced or pieces of their work let out to private, for- 
profii bidden. These are tragic consequences when the unmet need for civil legal services is 
already so great 
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"Competitive bidding" will also weaken the treroendous contributions made by the 
private bar. When lawyers can bid to get paid for serving the poor, there will be tremendous 
disincentives for others to contribute fiee services to supplement the worlc of the successful 
for-profit bidder(s) and pro bono efforts will slacken. 

As in the defender field, "competitive bidding" will add to the total cost of the system. 
Numerous small contracts will lead to administrative overlap and excessive overhead expenses 
for the contractors as well as the Legal Services Corporation. Preparation of bids and 
negotiation of contracts will take time and money away from client service and foster an 
environment of instability. Contractors will find it impossible to undertake the kind of careful, 
long-term planning necessary to develop competent staff, make capital investments and 
maintain effective deliveiy systems.   As one indigent criminal defense study reported. 

Contractors are not sure what terms they will be asked to comply with, what resources 
will be made available to them, what staff they will be able to retain or even whether 
they will be able to participate in the next contract cycle. 

Assessment of the Indigent Defense System in Oregon. The Spangenberg 
Group, 1989, at 14. 

The disruption and conconiitant dilution of quality caused by "competitive bidding" 
will be matched in its harm only by the havoc caused by the destruction of local control. 
By permining the Legal Services Corporation to determine what services will be put out to 
bid, decision-making over which local needs are to be met is transferred to Washington. 
The potential for abuse in this approach is clearly demonstrated in the Legal Services 
Corporadon Board's adopdon of a reguladon prohibidng local programs from undertaking 
voting rights litiganon and the zealous efforts of the LSC President to mandate that child 
suppoM enforcement be a top service priority for all grantees. The determination of poor 
people's most pressing legal needs in any given community should not be dictated by the 
polidcal agenda of a Washington Board of Directors or its appointed officers but rather by an 
honest service priority assessment made by locally accountable boards. 

Giving the Corporation, through the "competitive bidding" contracmal process, even 
more power to decide what services are provided opens the door to even more abuse. Even 
assuming a less politicized national LSC Board than the one m place from 1985-1989, the 
very process of letting contracts from Washington ercxlcs the local accountability necessary for 
a heailthy legal services program. 

Conclusion 

The New England Bar Association and the New England Bar Foundation are strongly 
conuiutted to the nation's promise of equal justice. The Association and Foundation believe 
that the largest impediment to die achievement of that goal is not the lack of competition in 
legal services, but the lack of resources combined with the lack of positive, professional 
leadership and vision at LSC itself.  "Competitive bidding" will do nothing to assist the nation 
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Mr. PRANK. Let me ask a couple of questions, and both of you 
fellows feel free to answer. 

I gather what you are saying is that once you move from a kind 
of culture of a staff system and, inevitably, with competitive bid- 
ding you are getting back into the fee-for-service notion, that it is 
just going to cost you more. That structuring it so that lawyers are 
working as employees is just always going to be a cheaper way to 
do it thfin if you get into this kind of fee-for-service system. 

Mr. SPANGENBERG. That is absolutely true. There is another 
point too, and that is we are talking about organizations that have 
large staffs in many cases in metropolitan areas. In those metropol- 
itan areas of this country that have looked at competitive bidding 
for indigent defense no one has come in to bid. Who is going to put 
an organization of 50, 60, 75 lawyers together? 

Mr. FRANK. What is the typical duration of a contract in the 
criminal area? 

Mr. SPANGENBERG. One to 2 years. 
Mr. FRANK. I am wondering if the staff can help me. In the com- 

petitive bidding proposals we have gotten, say from Legal Services 
Board, what was the duration? Does anybody remember what the 
duration was? 

Mr. Ross. Every 3 years. 
Mr. FRANK. Three years I am told. That means every 3 years, 

theoretically, the support staff is at risk as to its employment? And 
you also point out the turnover problem, that is the second one, 
which is, if you were talking about an ongoing organization, some- 
one leaves, he or she simply turns over his or her case and you, 
obviously, try to minimize that. As people know they are leaving, 
they take on new cases, they try and wrap them up. There is an 
ineviteble passing on of the baton but it is to a fellow employee in 
the same workplace. 

Here what you are saying is my contract expires and I have got 
an appeal pending, and here it seems to me is totally analogous— 
in fact, the civil cases are at least as likely to be pending as the 
criminal cases, maybe longer, given the nature of who gets priority 
in our courts, the carryover is likely to be greater, if anything, in 
the civil cases. A whole new organization might come in and you 
start from scratoh there. 

Mr. SPANGENBERG. In the meantime your money has run out. 
Mr. FRANK. Right. 
Mr. Ross. In some cases, Mr. Chairman, it is even worse than 

that. Because the proposal from LSC at the moment is that you 
have at least two providers in each area and that Washington set 
the priorities. And those cases may not be in the new bidded prior- 
ities, so there may be nobody to take over those cases. 

Mr. FRANK. Although I would assume they would say that they 
would agree that someone would at least have that obligation. 

But let me ask the one other point that I had. You have said that 
some of the counties that had been doing it found they couldn't 
continue it. Could you give me a trend line? I mean, how many of 
them, what number have abandoned it? Is it still a growing trend 
or has it been stabilized or reversed? 

Mr. SPANGENBERG. Well, one of the things that is happening, Mr. 
Chairman, is in the very small coimties where the caseload is so 
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that it would not justify a staff program, the counties—I am 
talkinf, say, counties of 10,000, 15,000 and 20.0«». of which you 
know there are hundreds and hundreds in this country—what they 
are doing is  

Mr. FKANK. I try not to visit any of them, so I am not that, first- 
hand, familiar with them. 

Mr. SPANCEHBEKG. OK. They contract with an individual lawyer 
in that community  

Mr. FRANK. Well, that is a separate issue. 
Mr. SPANGENBERG [continuing]. On a noncompetitive basis. 
Mr. FRANK. I understand. 
Mr. SPANGENBERG. And they call that contracting. That is some- 

thing different. 
Mr. FRANK. And that wouldn't be comparable to Legal Services 

because the Legal Services—I mean again you, fortunately or un- 
fortunately, there is not the constitutional requirement that you 
provide a lawyer in a civil case as there is in a criminal case. So in 
those cases in L^al Services people would just, unfortunately, be 
out of luck. 

Mr. SPANGENBERG. That is right. So that is something entirely 
different. 

Mr. FRANK. But where there was—I agree. The relevant compari- 
son is where there was a staff operation which was replaced by a 
competitive bidding, what has the trend been in terms of that? 

Mr, SPANGENBERG. Interestingly enough, Mr. Chairman, as far as 
we know there are only two examples in the entire country in the 
last 10 years where a staff public defender program has been re- 
placed by a contracting program, and in neither of those instances 
was it by competitive bid. The county just decided we don't want 
that public  

Mr. FRANK. Well, then the trend to competitive bidding, that 
went where there was no—where it was just individual appoint- 
ments by judges? 

Mr. SPANGENBERG. That is right. 
Mr. FRANK. Then what is the basis for a cross comparison? 
Mr. SPANGENBERG. Pardon me? 
Mr. FRANK. In other words—all right, then I may have misunder- 

stood. I thought we had a comparative basis. That people had been 
doing it with a staff and they went to competitive bidding and it 
was more expensive. We are talking about comparable county staff 
versus competitive bidding in the same county? 

Mr. SPANGENBERG. Exactly. Exactly. 
Mr. FRANK. We don't have much experience of people going from 

the one to the other in the same entity. 
Mr. SPANGENBERG. We don't have much experience with staff 

public defenders going out of business and being replaced by con- 
tracting, but we have a lot of experience in 1 think a lot greater 
detail in terms of funding on the criminal side than we do on the 
civil side. Adjoining counties, for example, where you have the as- 
signed counsel or contract and public defender side by side. 

Mr. FRANK. Agreed. I am sorry. I have just corrected my own 
mistake here. 
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And what you are saying is most of those that have gone to com- 
petitive bidding they have replaced a situation what, where there 
was just individual appointment by judges of lawyers? 

Mr. SPANGENBERG. Exactly. There is one major competitive bid- 
ding county, San Diego County, which as you know is one of the 50 
largest counties—maybe one of the 10 largest counties—in the 
country. They went through 6 years, the county commissioners 
went through 6 years of competitive bidding, and there were sever- 
al studies that the county commissioners had done. 

Mr. FRANK. Supervisors. 
Mr. SPANGENBERG. Supervisors. County supervisors had done. 

And they ultimately determined that that system simply did not 
work for San Diego County and ultimately established a large 
public defender program in San Diego County. 

Mr. FRANK. That is in your testimony? 
Mr. SPANGENBERG. Pardon me? 
Mr. FRANK. IS that example in your testimony? 
Mr. SPANGENBERG. It is. 
Mr. FRANK. All right. I think that is very helpful. I appreciate 

that. 
Mr. Washington. 
Mr. WASHINGTON. I have no questions, Mr. Chairman. 
Mr. FRANK. Thank you. This is very useful. We will be back to 

you, but I think these things are very helpful. 
Mr. Ross, I assume you and Mr. Douglas wUl discuss this at some 

greater length? 
Mr. Ross. Yes, I think so. 
Mr. SPANGENBERG. Thank you, Mr. Chairman. 
Mr. Ross. Thank you. 
Mr. FRANK. Thank you. The hearing is adjourned. 
[Whereupon, at 12:15 p.m., the subcommittee adjourned, to 

reconvene subject to the call of the Chair.] 
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Also present: Representative Howard L. Berman. 
Staff present: Janet S. Potts, chief counsel; Belle Cummins, 

assistant counsel; Cjmthia Blackson, chief clerk; and Roger T. 
Fleming, minority counsel. 

Mr. FRANK. The meeting of the Subcommittee on Administrative 
Law and Governmental Relations is now in order. 

This is the second in a series of hearings we're having on the re- 
authorization of the Legal Services Corporation, and we are grate- 
ful of the cooperation we have received. 

Mr. James, do you have an opening statement? 
Mr. JAMES. I'm looking forward to hearing the testimony and 

let's get on with the hearing and I think that will suit everybody. 
Mr. FRANK. Thank you. I know many of us are delighted to wel- 

come back one of our most distinguished former colleagues, John 
Erlenbom. I must say that many of us felt when he was appointed 
to serve on a position on the Board, and agreed to do that—for 
which we're very grateful, since it's not exactly historically the 
most fun in the world—that helped to create a climate in which I 
think a lot of people feel that we are going to be able to reduce 
some of the acrimony that has existed in the past, and work 
together. 

Many of us welcome John Erlenborn's appointment and we're de- 
lighted to have John testify before us now on behalf of the Corpora- 
tion. Please come forward, John. 

STATEMENT OF JOHN N. ERLENBORN, VICE CHAIRMAN, BOARD 
OF DIRECTORS. LEGAL SERVICES CORPORATION 

Mr. ERLENBORN. Thank you very much, Mr. Chairman, and 
members of the committee. 

(143) 
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Mr. Chairman, I thank you for your introduction. Let me say 
that when you made the observation about the fim about serving 
on the Board, I thought you were the master of understatement. 

Mr. FHANK. I will cherish that comment. It's probably the only 
time I've gotten it so I'm going to make sure the recorder got that 
one down. Thank you. 

Mr. ERLENBORN. Mr. Chairman, as you know, I am John Erlen- 
bom. I am the Vice Chairman of the Board of Directors of L^al 
Services Corporation. 

Our Board Chairman, George Wittgraf of Cherokee, lA, has 
asked me to apologize to you for his inability to be with you here 
today. A prior obligation in his law practice requires his presence 
in northwest Iowa. Mr. Wittgraf has asked me, however, to share 
with you his prepared statement. 

Mr. Wittgrafs statement was reviewed, on an individual basis, 
by the members of our Board of Directors this past Monday. While 
our Board did not act formally upon this statement, it does, I be- 
lieve, reflect fairly the thoughts of our Board members at this time. 

Mr. Chairman, now I would like to read Mr. Wittgrafs state- 
ment—it's short. 

"Mr. Chairman, and members of the House Judicial Subcommit- 
tee on Administrative Law and Governmental Relations, my name 
is George Wittgraf'—I'm speaking for George, of course. 

"A practicing attorney in Cherokee, LA, I became a member of 
the Board of Directors of the Legal Services Corporation, as a 
recess appointee, this past January. In turn, I was elected Chair- 
man of the Board on February 12, 1990. 

"In fact, all of the present members of the Board of Directors are 
recess appointees. We anticipate that we will be nominated as Di- 
rectors by the President in the relatively near future. In the mean- 
time, we are doing our best to move the Legal Services Corporation 
into the 1990*8 as positively as possible. 

"As new Directors, we necessarily at the beginning of our learn- 
ing curve. To date, we have met on February 12, March 26 and 27, 
April 30, and May 21, 1990—somewhat more frequently than the 
present law mandates. 

"We have attempted both to educate ourselves as to the Corpora- 
tion's activities and to assure those who are involved with or affect- 
ed by the Corporation's activities that we come to our task with 
open minds. We also have been devoting our time and energy to 
the selection of a new President for the Corporation. 

"Whatever our early activities, be assured that we as a Board 
share your belief that all Americans need equsil access to our civil 
justice system; that the need for high quality legal assistance fol- 
lows from that; and that justice for low-income Americans will be 
served through the provision of such legal assistance. 

"Keeping in mind the old nostrum that 'a little knowledge can 
be a dangerous thing,' we have not sided yet with any of the oft 
mentioned 'reform' proposals. Our Board members do see the need 
for certain reforms to reduce or eliminate continuing abuses or ex- 
cesses of one kind or another. But we have opted to date to leave 
the reform debate to the principals. 

"In fact, we are encouraged by, and we wholeheartedly support, 
the good-faith compromise discussions and negotiations which are 
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under way among the principals. We also are heartened by the fact 
that that all of the active participants in the reform and reauthor- 
ization debates have acknowledged their support for the provision 
of civil l^aJ services through Federal funding. 

"We stand ready, of course, to implement any 'reforms' that the 
Congress and the White House agree upon this year, be they part 
of a reauthorization bill or an appropriations bill. 

"Our greatest concern, however, is with the future of the Legal 
Services Corporation and the services provided through it. We rec- 
ognize, as we know you do, that the challenges and needs now 
facing the Legal Services Corporation, and l^al services staff attor- 
neys, are far different from those of the 1960 s and IQTO's. 

'It is our hope, then, that through cooling, experimental fund- 
ing, and otherwise, we can find more effective and more efficient 
wavs to meet those challenges and needs. 

' Furthermore, we realize that full Federal funding for civil legal 
services never will be possible. So we also plan to do whatever we 
can to stimulate increases in both non-Federal funding sources and 
in the provision of pro bono services. 

"Our Board does not view itself as merely an advocate for the 
Corporation's grantees. We realize that we emd the grantees neces- 
sarily play different roles in the provision of federEdly funded legal 
services. We accept the fact that these different roles necessarily 
will generate tensions in our working relationship—tensions which 
we believe can be healthy rather them harmful. 

"We plan to work with the grantees, just as we plan to work 
with the administration, the Congress, the organized bar, an the 
client community in providing civil legal services to low-income 
Americans. In fact, we believe that our relationship with the grant- 
ees and their representatives during these past few months under- 
scores our commitment to such a constructive partnership. 

"We sincerely look forward to the completion of the reauthoriza- 
tion process, be it this year or next. We want the law to be clear as 
it pertains to our rights and responsibilities as a Board of 
Directors. 

"We believe that everyone in the legal services arena will be re- 
lieved by, and will benefit from, a clear statement of the law. Be 
assured that we will make every effort to comply openly, equitably 
and positively with that law. 

"I trust that"—and I'm still speaking for George Wittgraf at this 
point—"I trust that your former colleague, John Erlenborn, the 
Vice Chairman of the Board of Directors, who is before you today, 
and who has brought this statement to you, will share some of his 
own thoughts regarding the future of the Legal Services Corpora- 
tion with you. 

"Let me close by saying simply that our Board of Directors and I 
stand ready to cooperate with you in any way that we can as you 
had head down the road to Legal Services Corporation. Please do 
not hesitate to inquire of us, and of our staff, at any time. 

"Thank you for your attention to my remarks smd especially for 
your commitment to the difficult task at hand." 

Mr. Chairman, I have interlineated some comments and skipped 
over others, but I would hope that the whole of Mr. Wittgrafs 
statement can be placed in the record. 
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Mr. FRANK. If there's no objection, and there does not appear to 
be, it will be placed in the record. Thank you. 

Mr. ERLENBORN. Thank you, Mr. Chairman. 
Mr. FRANK. Thank you very much, Mr. Erlenborn. 
[The prepared statement of Mr. Wittgraf follows:] 

XNTBOOVCTORy STATBNZMT 

JOKK N. ERLBMBOIU) 
VICE CHAIRMMI, BOA*S Or DXKBCT0R8 

LEGAL SBKVICBS COKTOXATION 

Good morning, Mr. Chaiman, and members of the 

Roua* Judiciary Subeonnleeaa en Adminlatratlva Law and 

Covarnniantal Rslationa. I am John N. Erlanborn, Vlca 

Chairman of tha Board of Olraotora of tha Lagal Sarvioaa 

Corporation. 

Our Board Chairman, Oaorga W. Hlttgraf of Charekaa, 

Iowa, haa asked ma to apologiae to yeu for hia inability to 

ba with you today. A prior obligation in his law practice 

requires his preaenee In northwest Iowa. Mr. Wittgraf haa 

asked me, however, to share with you hia prepared statement. 

Hr. Wittgraf'a atatement was reviewed, on an 

Individual basis, by the manbers of our Board of Directors 

this past Monday, May 31, 199C. While our Board did not act 

formally upon this atatemanti it does, I believe, reflect 

fairly the thoughts of our Board members at this time. 
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PRBPMIBD STATBMBMT 

or 

GBOKGB W. WZTTGMF 
CIUIUIMI, BOARD OF DIRBCT0K8 

LEGAL BEXVZCI8 COKVORATIOM 

Mr. Chairman, and menbera of tha Houaa Judicial 

Subcammlttee on Adminlatratlva Law and Sovarnniantal 

Relationa, my nana la Qaorga W. Wltt^raf. A practicing 

attorney in Charokaa, lowar I beoama a mambar of tha Board of 

Diraetora of tha La9al Sarvlcaa Corporation, aa a raoaaa 

appointaa, thia paat January. In turn, I Maa alacted 

Chairman of tho Board on rabruary 12, 1990. 

In fact, all of tha praaant mambara of tha Board of 

Dlraotore are raceaa appolnteaa. Na antlclpata that wa will 

ba noninatad aa Diraetora by tha Prealdant in tha ralativaly 

near future. In tha meantime, we are doing our beat to move 

the Legal Servicaa Corporation into tha 1990'a aa poaitivaly 

aa poaaible. 

Aa new Dlrectora, we necaaaarily are at the 

beginning of our learning curve. To date, we have mat on 

February 12, March 2« and 27, April 30, and May 21, 1990 -- 

aomewhat more frequently than tho praaant law mandatea. Ha 

have attempted both to educate ouraelvea aa Co the 

Corporation'a activitlea and to aaaure thoaa who are involved 
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with or affected by the Corporation's actlvltie* that we cone 

to o«r taak with open minda. *e alao have been devoting our 

time and energy to the aelectlor. of a nev Prealdent for the 

Corporation. 

Whatever our early aetivltlea, be aaaured that wa a* a 

Board Bhare your belief that all Anerleans need equal access 

to our civil juatlce ayaten/ th«t the need for high quality 

legal aealstanca followa from thatr and that juatloe for low 

Income Americana will be served through the provlalon of such 

legal assistance. 

Keeping In mind the old nostrun that *a little knowledge 

can be a dangerous thing," w* have not elded yet with any of 

the oft mentioned 'refora* proposals. Our Board members do 

eee the need for certain reforma to reduce or eliminate 

continuing abuses or excesses of one kind of another. But we 

have opted to date to leave the reform debate to the 

principals. 

in fact, we are encouraged by, and w« wholeheartedly 

aupport, the good-faith eompromiae discussions and 

negotiation* which are underway among the principala: Ne 

alao are heartened by the fact that all of the active 

partlclpantB in the reform and reauthorlzatlon debates have 

acknowleaged their support for the provision o£ civil legal 

sarvlcoa through faeeral funding. 
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M«  stand vhiy,    of couxaoi to Inplement any 

•raforma* that tha Congraaa and the Mhite Housa aqree upon 

thla yaar, be thay pajrt of a ceauthorlxation bill or an 

appropriations bill. 

Our graataat ooncarn, howavar, la with tha £utuxa 

oS the Lagal Sarvieas Corporation and the servloes provided 

through it. Me raeogMsa, as we know you do, that tha 

challenges and needs now faoing the Legal Bervloae 

Corporation, and legal sarvieas staff attorneys, are far 

different from those of tha 1960's and 1970's. It is our 

hope, then, that through cajoling, experimental funding, and 

otharwiae, we can find more effective and more efficient ways 

to neet those challenges and needs, rurthemora, wa raallta 

that full federal funding for civil legal sarvieas never will 

be possible. So we also plan to do whatever we can to 

atimulate increasaa in both non-federal funding sources and 

in the provision of pro bono services. 

our Board doas not view itself as merely an 

advocate for the Corporation'e grantees. We realise that we 

and tha grantees necessarily play different rolea in the 

provision of federally-funded legal services. We accept the 

fact that these different roles necessarily will generate 

tenalons in our working relationship — tanalons which we 

believe can be healthy rather than harmful. Wa plan to work 

with the grantees, juet •« we plan to work with the 
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Administration, th« Congr«««, the organlxad b«r, »nd th« 

client coraniunlty in providing civil legal ••rviee* to low 

income Americans. In fact, we believe that our relationahlp 

with the grantee! and their representatives during theaa past 

taw norths underscores our oomDltnent to such a oonstructlva 

partnership. 

Ne sincerely look forward to the eonpletion of the 

reauthoriiation process, be it this year or next. We want 

the law to be oleaz as it pertains to our rights and 

responsibilities as a Board of Direotors. We believe that 

everyone in the legal services arena will be relieved by, and 

will benefit from, a clear statement of the law. Be assured 

that we will Bake every effort to conply openly, equitably 

and positivsly with that law. 

Z trust that your former colleague, John N. 

Brlenborn, the Vice Chairman of our Board of Directors, who 

is before you today, and who has brought this statement to 

you, will share some of his own thoughts regarding the future 

of the Legal Services Corporation with you. 

Let n« close by saying simply that our Board of 

Directors, and I, stand ready to cooperate with you in any 

way that we can as you head down the road to reauthorisation. 

Please do not hesitate to inquire of us, and of our staff, at 

any time. 

Thank you for your attention to ay remarks and, 

especially,  for your coonltaent to the difficult taek at 

4. 
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Mr. FRANK. I'm not going to take a lot of time for questioning 
now, only because I think we will have a lot of time to talk about 
these things informally. I think the statement is an appropriate 
beginning. 

As you said, there's a dual role there: It is the role of the Board, 
obviously, to see that the law is applied as it is presented; and 
there's also a question about what the law ought to be. I appreciate 
the way you're dealing with this. 

I do want to mention one issue—and I'm not going to get into 
any great deal—but I know there was pending before the Board 
questions about some actions taken by the California Rural Legal 
Assistance, amd they're going to be testifying later. We will not get 
into the details of that. 

I have spoken with my colleague, Mr. Campbell from Cfilifomia, 
who has some familiarity with California law; and I believe based 
on those conversations he's going to be in touch with the Board 
members to speak on behalf of both of us about that, and we're 
hoping that that's something that can be resolved. I just pass that 
along but I don't think there's any point in going into any details 
on this. 

I have no questions. 
Mr. James. 
Mr. JAMES. We are all delighted to have new appointees—give a 

new perspective; and from what I understand, your qualifications 
are certainly superb for this job. 

I have a letter in my hand written by Jack Kemp, bringing forth 
an issue of there being, perhaps, cross-purposes in HUD. Have you 
seen that letter? 

Mr. ERLENBORN. I have. That was delivered to us at our Board 
meeting on Monday of this week. I think that's the same letter. 

Mr. JAMES. Apparently he's concerned about being able to evict 
drug dealers from housing authorities and Legal Services apparent- 
ly is representing people who obviously qualify as indigents for 
legal services in the eviction process, which is civil in nature; and 
not to be confused with criminal defense, of course. 

Do you have a reaction to how or when the Board might address 
that problem, if at all? 

Mr. ERLENBORN. That was the subject of Board discussion and 
action on Monday at our Board meeting. A resolution was added to 
the agenda and was offered by one of the Board members. It was 
redrafted in a friendly negotiation to avoid any problem with the 
Government in the Sunshine Act and the failure to give proper 
notice that this matter would be considered by the Board. 

The action finally taken was the adoption of a resolution in- 
structing the Corporation staff to study this matter and come back 
with recommendations to the Board for whatever action we might 
be able to take through regulation, and so forth, under existing 
law, to try to meet the concerns of Secretary Kemp. 

Mr. JAMES. I suppose the two sides of the argument could be that 
they're obviously guilty and that it's a bit of a problem; but how do 
you make the predetermination as to whether or not there's appro- 
priate representation? A thorny issue. 

Mr. ERLENBORN. I think there are many issues here that proper- 
ly should be given attention, is one disqualified from being repre- 
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sented by Legal Services attorneys merely because they've been ac- 
cused; or are others who are not even accused but happen to be 
residents in the household also to be disqualified; many issues that 
have to be addressed before this could be properly resolved. 

Mr. JAMES. Yes. 
Thank you very much for your testimony. 
Thank you, Mr. Chairman. 
Mr. FRANK. Thank you, John, it's a pleasure to know that we've 

got a Board now that's going to be able to deal with these issues 
the way the Board's supposed to—but we don't have to get into all 
the details—I appreciate it. 

Let me say that the lack of questioning recognizes the fact that 
we've got a relatively new Board and at this point we're not inter- 
ested in preliminaries but some serious conversation. It would 
probably be appropriate later on for us maybe to meet with mem- 
bers of the Board, and I think we might even ask for an informal 
meeting with members of the subcommittee, members of the 
Board, or if you want to come back and testify. 

I just want to make it clear—we recognize it's a new Board that's 
dealing with these issues and it's a little early in the process to get 
into any great detail with you. 

Mr. ERLENBORN. I think I can speak for the Board in saying that 
we would welcome such an informal meeting. 

Mr. FRANK. Thank you, we look forward to that. 
Mr. JAMES. Mr. Chairman, could I make a unanimous consent re- 

quest to submit for the record a statement by Congressman French 
Slaughter regarding today's proceedings? 

Mr. FRANK. Yes, without objection. As the minority member had 
intervened, Mr. Slaughter had a witness he wanted to present and 
we were glad to do that; apparently the witness decided they would 
rather do it by written statement, and we're glad to have that in 
the record. 

[The prepared statement of Mr. Slaughter follows:] 
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STATEMENT BY THE HONORABLE D. FRENCH SLAUGHTER, JR. FOR 

HEARINGS ON LEGAL SERVICES CORPORATION IN THE SUBCOMMITTEE ON 

ADMINISTRATIVE LAW AND GOVERNMENT RELATIONS 

WEDNESDAY, HAY 23, 1990 

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE, I 

APPRECIATE THE OPPORTUNITY TO MAKE A BRIEF STATEMENT TO THE 

SUBCOMMITTEE CONCERNING THE LEGAL SERVICES CORPORATION. 

FIRST, LET ME BRIEFLY TELL YOU A FEW THINGS ABOUT THE 

7TH CONGRESSIONAL DISTRICT OF VIRGINIA.  THE 7TH DISTRICT 

PRODUCES TWO-THIRDS OF THE FRUIT IN VIRGINIA, WHICH RANKS 7TH 

NATIONALY IN FRUIT PRODUCTION. 

SEVERAL OF THE GROWERS IN 7TH DISTRICT COMMUNICATE WITH 

MY STAFF AND ME ON A REGULAR BASIS REGARDING ISSUES WHICH 

EFFECT THEIR LIVELIHOODS.  ONE OF THE GROWERS' MOST SERIOUS 

CONCERNS IS WITH THE LEGAL SERVICES CORPORATION, WHICH CAUSES 

THEM A TREMENDOUS BURDEN IN LEGAL COSTS FOR ALLEGED 

VIOLATIONS, WHICH IF INDEED THEY ARE VIOLATIONS, SEEM TO BE 

DE MINIMUS AT BEST. 

FRUIT PRODUCTION NATURALLY REQUIRES INTENSIVE LABOR, AND 

MANY OF THE GROWERS IN THE 7TH DISTRICT DEPEND ON FOREIGN 

LABOR, WHICH THEY OBTAIN THROUGH THE H-2A WORKER PROGRAM 

AFTER EXHAUSTING THEIR EFFORTS TO RECRUIT DOMESTIC WORKERS. 

MANY GROWERS IN THE 7TH DISTRICT BELIEVE THAT LEGAL SERVICES 
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and comfort to those who are convinced that the cost of complying 
with laws passed by Congress is too high. 

Let me close, Mr. Chairman, by citing just one of the many suc- 
cessful Migrant Legal Services cases, and asking the subcommittee 
whether this is the type of situation we can in good conscience 
allow to go unredressed: 

In Bertrand v. Jorden, a Federal court in Florida found that mi- 
grant farmworkers had been beaten when they questioned and re- 
fused to work because of low piece wage rates. After contacting a 
Legal Services office, they were threatened with being beaten to 
death. Though the lives of these farmworkers were in jeopardy, 
neither the U.S. Department of Labor nor local officials were any- 
where to be found. In fact, the crew leader had a long history and 
was known to DOL for violations of the law. 

DOL had indeed found the crew leader in violation on several oc- 
casions, but the court noted that DOL's enforcement actions "had 
little impact on the crew leader's business practices." 

These farmworkers were saved because there was a Migrant 
Legal Services Program in North Carolina to which they could 
turn. 

There was a time when our energies and those of the Legal Serv- 
ices Corporation were engaged in creative efforts to more effective- 
ly serve the migrant farmworker population, in light of their ex- 
traordinary unmet legal needs and the special difficulties they face 
in gaining access to legal assistance. 

With the help of this subcommittee, it is my hope that we can 
restore the proper focus of our attention: Equal justice for migrant 
farmworkers who, but for Migrant Legal Services Programs, would 
have no justice at all. 

I would appreciate it if the subcommittee would allow me to in- 
clude the summary of the reported decisions brought by Migrant 
Legal Services Programs. 

Mr. FRANK. Without objection, it will be included. 
[The prepared statement of Mr. Berman, and reported decisions 

in AWPA cases follow:] 

37-440 0-91-6 
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STATEMENT OF HON. HOWARD L. BERMAN 

OVERSIGHT HEARING ON THE LEGAL SERVICES CORPORATION 

SUBCOMITTEE ON ADMINISTRATIVE LAW AND INTERGOVERNMENTAL RELATIONS 

MAY 23, 1990 

Mr. Chairman:  I am delighted to appear before you today, to 

provide the subcommittee with some hard facts regarding the work of 

migrant legal services programs, and to offer my own views 

regarding the exemplary work they perform on behalf of this 

nation's migrant farmworkers. 

In my estimation, migrant legal services staff are the unsung 

heroes of the American bar, and I am happy to have this 

opportunity to say so.  But for their hard-won expertise in migrant 

law, and their willingness to work long hours at low pay, I am 

convinced that migrant farmworkers would be without any recourse 

for the vindication of critical rights. 

I have worked closely with many migrant legal services staff 

people, and I can tell you that they are among the most decent and 

humane people I have ever known.  These are people who should need 

no defense from me, but unfortunately that seems not to be the 

case.  And so, instead of appearing before you to plead for how 

much more remains to be done on behalf of this nation's 

farmworkers, I find myself instead defending the few resources we 

have put at their disposal. 

The migrant programs and their staffs labor under the most 

difficult of circumstances.  It is not easy providing effective 

legal representation to clients who by definition are here today, 

but gone to the next crop tomorrow.  It is not easy fulfilling the 
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responsibility of all legal services programs to conduct effective 

outreach to inform the client comnunity of the availability of 

legal services, when in so many instances, the client comiunity 

lives in camps on the property of their employers. 

Yet migrant farmworkers suffer the most desperate of legal 

problems.  Their wages are the lowest of any of America's workers, 

yet even at that, they are shorted on their wages by unscrupulous 

employers and crew leaders.  Whole families are put on a single pay 

stub in an effort by agricultural employers to create a record 

appearing to show compliance with minimum wage.  PICA is withheld 

from paychecks but never paid in, with the result that a generation 

of farmworkers may well go without the social security benefits 

they have earned.  Workers are recruited for jobs with wage offers 

that fail to materialize.  They are transported by crew leaders in 

vehicles that would fail to meet any known standards.   Migrant 

workers, including children and pregnant women, work under the most 

unhealthy of conditions, exposed to extremely toxic pesticides and 

deprived of access to the most elemental of human needs, toilets. 

And agricultural employers refuse to let American farmworkers know 

about job opportunities, preferring instead to import more 

exploitable foreign guestworkers. 

All of the above represent clearcut violations of law.  Year 

in and year out, the abuses recur. 

Yet instead of plaudits, the migrant legal services progreuis 

have been subjected to unrelenting, withering attack.  We have 

witnessed the spectacle of LSC board members encouraging growers to 

file complaints about migrant legal services programs.  In one of 
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the oddest "courtesy calls" I have ever experienced as a Member 

being visited by a new official, ISC  president Terry Wear shared 

with me his plan to undermine the migrant programs. 

And only a few months ago, a member of my staff attended an 

address by LSC official James Wooten to the National Council of 

Agricultural Employers, at which Wooten said of the McCollum- 

Stenholm proposal: 

"Concerning the provision which would require them to exhaust 

their administrative remedies...this will slow them up so that at 

laaat you won't be facing parallel suits. Also, by forcing them 

to go all the way through the administrative process—with that 

time and expense—it will help you generate your best case for 

legislative relief.  Vour problems here are not just with the LSC. 

You also have problems with the statutes, like the Migrant and 

Seasonal Agricultural Workers Protection Act.  But you can get 

significant relief by changing the LSC." 

Certainly we must all wonder what the migrant programs have 

done to merit this extraordinary attack.  1 must tell you that 

what they have done is won cases and enforced the law.  I would 

like to submit for the record a list of the reported decisions in 

AWPA cases brought by migrant legal services programs.  You will 

note that of 29 reported cases, 25 were successful, 1 resulted in 

a finding of grower liability but no award of damages, and only 3 

were unsuccessful—but even there, the adverse decision in one of 

those 3 cases was overruled this past spring in a migrant legal 

services case in which the farmworker prevailed in a 9-0 decision 

of the U.S. Supreme Court. 
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95% of cases brought by migrant programs result In favorable 

results for farmworker clients.  Even when settlements are 

eliminated, 90% of cases tried result in judgments for farmworkers. 

There has not been a single case in which statutory damages have 

been reduced because the court found there was a failure by the 

legal services attorney to negotiate, even though AWPA permits such 

scrutiny by the court. 

To state the obvious, so long as they are not caught at it, it 

is cheaper for agricultural employers to violate the law.  And that 

is why many growers do so.  We should not wonder that they are not 

pleased when, thanks to the effective legal representation provided 

by migrant programs, they are compelled to comply with the law. 

The great mystery to me Is why unscrupulous agricultural 

employers go to such great expense, once they have been caught in 

the act, to avoid compliance with farmworker protective laws. 

Certainly the unremitting attack on the migrant programs gives aid 

and comfort to those who are convinced that the cost of complying 

with laws passed by Congress is too high. 

Let me close, Mr. Chairman, by citing just one of the many 

successful migrant legal services cases, and asking the 

Subcommittee whether this is the type of situation we can in good 

conscience allow to go unredressed: 

In Bertrand v. Jorden. a federal court in Florida found that 

migrant farmworkers had been beaten when they questioned and 

refused to work because of low piece wage rates.  After contacting 

a legal services office, they were threatened with being beaten to 
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death.  Though the lives of these famworkers were in jeopardy, 

neither the U.S. Departnent of Labor nor local officials were 

anywhere to be found.  In fact, the crewleader had a long history 

and was known to DOL for violations of the law.  DOL had indeed 

found the crewleader in violation on several occasions, but the 

Court noted that IX)L's enforcement actions "had little impact on 

[the crewleader's] business practices."  These farmworkers were 

saved because there was a migrant legal services program in North 

Carolina to which they could turn. 

There was a time when our energies and those of the Legal 

Services Corporation were engaged in creative efforts to more 

effectively serve the migrant farmworker population, in light of 

their extraordinary unmet legal needs and the special difficulties 

they face in gaining access to legal assistance.  With the help of 

this Subcommittee, it is my hope that we can restore the proper 

focus of our attention:  equal justice for migrant farmworkers 

who, but for migrant legal services programs, would have no justice 

at all. 
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Reported Oecl*lont in ANPA Cases Brought by 
Migrant Legal Services Programs 

•uocessfttl litigation 

Adama Fruit Co. v. Barrett.   n.8.  (March 21, 1990). 
Prior decision: 887 f.lTuOS  (11th Cir. 1989) 

^valon V. La Conea D'Oro. Inc.. Ill tab. Cas. (CCH) 1 35,188 
(E.D.Pa. 1988). 

Prior decision! Ill Lab. Cas. (CCH) 1 35,187 (E.D.Pa. 1987). 

Bcm«tt V. Hepburn Orchards. 106 Lab. Cas. (CCH) f 34,913 (O.Md. 
1987). 

Bohan v. Hudaon.aa Wage k  Hour Cas. (BHA) 357 (B.D.N.C. 1987). 
Prior declsioni 115 F.R.D. 193 (E.D.M.C. 1987). 

Rraeamontaa v. Weyerhaeuser Co,. 840 F.2d 271 (Sth Cir. 1988), 
cart, der^led,   U.S. (1988). 

Bmaqal v. Brock. 833 F.2d 763 (9th Cir. 1987) AOBOdSd 843 F.2d 
1163 (9th Cir. 1988). 

Prior decisions! 637 F. Supp. 271 (D.Or. 1985);637 F. Supp. 
276 (D.Or. 1985); 637 P. Supp. 280 (D.Or. 1986). 

Bueno V. Mattner. 633 F. Supp. 1446 (H.O. Mich. 1986), aff'd 829 
F.2d 1380 (6th Cir. 1987), sasi^ daCifid, 108 S. Ct. 1994 (1968). 

ganqllla v. Hepburn Qrchardg. Inc.. 108 Lab. Cas. (CCH) 1 35,042 
(O.Md. 1987). 

Clarke v. Sardanhour Oreharda. Ine.f 108 Lab. Cas. (CCH) 1 35,070 
(D.Md. 1987). 

Cplon V. Caaeo. tne.. 716 F. Supp, 688 (D.Mass. 1989). 
Prior decisioni 111 Lab. Cas. (CCH) 1 35,190 (D.Mass. 1988). 

Celunya v. Youngs 722 F.Supp. 1479 (W.D.Mich. 1989). 

Coronado v. Selkirk. 113 Lab.Cas. (CCH) 1 35,283 (W.D.Mich. June 
23, 1989). 

Cox V. Blaaette. 109 Lab. Cas. (CCH) f 35,097 (E.D.N.C. 1988). 

Fields V. Lutherf 108 Lab. Cas. (CCB) 4 35,072 (D. Md. 1988). 

Frenel v. Freezeland Orchard Co.. 108 Lab. Cas. (CCB) 1 35,016 
(B.D.Va. 1987). 

Haywood v. Barnear 109 F.R.D. 568 (E.D.N.C. 1986). 
Prior decision: 101 Lab. Cas. (CCH) f 34,561 (E.D.N.C. 1984). 

Howard v. Malcolm. 852 F.2d 101 (4th Cir. 1988). 
Prior deaiaions:629 F. Supp. 952 (E.D.N.C. 1986);658 F. Supp. 
423 (E.D.N.C. 1987). *^*^ 
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Maldonado v.  Lucca.   63fi F.   Supp.   631   (D.N.J.   1986). 
Prior decisloni  629 F.  Supp.  483  (0.1).J.   1986). 

Ifartinez V.  Barlekamp Fanna.   Inc..  635 F.  Supp.   1191   (N.D.Ohio 
1986). 

Monville Y.  Williamg,   107 Lab. Cas.   (CCH)  1  34,979  (D.  Hd.   1987). 

Oaiaa v.  Maro.   700 F.Supp.   842  (D. Md.   1988). 

Tn r« Reyeg.  814 F.2d 168  (5th Cir.   1987),  g^rt.  dgnled 108 S.Ct. 
2901. 

Re>dri<?uaz v.   Barrybroolt Farms.   Inc..   672 F.Supp.   1009   (W.D.Mich. 
1987). 

yindriffuaz v.  Jackson.  110 Lab. Cas.   (CCH)  f 39,137  (D. Ariz. Nov. 
9,   1987). 

filnmona v. Middleton.  107 Lab. Cas.   (CCH)  1 35,000  (M.O. Fla. 
1987). 

Litigation wh«r«  liability was  found but no damages wers 
awarded under the AWPA 

Frederielc County Fruit Srovwrs Agg'n v.  Dole.   709 F.  Supp.  242 
(D.D.C.     1989). 

Unsuccessful  litigation 

Gonzales v.  Puenta.  705 F.  Supp.   331  (W.D.Tex.   1988). 

fiendoza v. Wight Vineyard Management.  579 F.  Supp.   268  (N.D. Cal. 
1984),  aff'd aa  amended on denial  of  reh'g.   783  F.2d 941   (9th 
Cir.  1986). 

poman v.  Sunny Slope Farm!}.  817 F.2d 1116  (4th Cir.   1987),  gertj. 
sUfioifid,   108 S.  Ct.   163  (1988).^ 

'The adverse decision in Roman vas overruled by the U.S.  Supreme 
Court in Adams Fruit Co..   Inc. v. Barrett.   U.S.  slip op.  at 
p. 2,   (March 21,   1990). 
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Mr. BERMAN. I might just add informally and in conclusion, that 
I did hear the chairman mention the situation with the California 
Rural Legal Services Program. Apart from the issue in that case, 
which the chairman and others on the subcommittee are pursuing, 
I think it's wrong that a corporation that wants to, can reduce 9.95 
percent of a program's funds without going through any element of 
due process. I would hope that we might look at ways in which— 
perhaps not the same level of due process in terms of hearings and 
cross-examination, but some level of due process might be allowed 
in reviewing those kinds of cuts; because those kinds of 9.95% cuts 
year after year if not justified based on some evidentiary standard 
and with some due process involved—can destroy a program in a 
fashion that I don't think we in Congress ever contemplated. 

Thank you, Mr. Chairman. 
Mr. FRANK. I thank the gentleman. 
Let me say, that is one of the subjects we will pursue—not just 

the substance of this particular one, but I believe the new Board 
does intend to look at the procedures that would be followed in 
these cases. 

I have no particular questions because I know Mr. Berman, as a 
member of the full committee, will be very much involved as we 
legislate here—I just want to thank him for testifying and to note 
that this is a frequent subject with him. The migrant agricultural 
workers are not the best represented people in the world. They 
don't have the highest voting participation. My guess is a dispro- 
portionately small number of migrant workers are members of the 
League of Women Voters are politically active. 

So for a Member of Congress, particularly one from a pretty ur- 
banized district, to be as active as he has been on their behalf, is 
an admirable thing. It's not an issue which brings a lot of credit or 
a lot of plaudits, and Mr. Berman has been a yeoman defender of 
the rights of people who—without referring to the merits of this 
particular case—aren't always fully represented. So I want to ac- 
knowledge the work he has done as he has done in previous efforts 
that the committee has dealt with with agricultural workers. 

Mr. James. 
Mr. JAMES. One of the problems that's giving me some difficul- 

ty—and maybe it's because I hadn't researched it or haven't been 
able to find the proper answers—what's the definition of a migrato- 
ry worker? Is it defined by the job they do, or is it defined by the 
fact that they are from another country? 

In other words, if I had a man do my yard work let's say, who 
was employed by a contractor that took care of my yard, and he 
hires a person that has citizenship in another country and who 
only spends 6 months in Florida. Is that person considered a migra- 
tory worker? 

Mr. BERMAN. The issue of who is a migrant farmworker, which I 
think is your question, has nothing to do with where the individual 
comes from. There are many migrant farmworkers who are U.S. 
citizens or permanent resident aliens of the country. 

Mr. JAMES. OK, I'll give you another example then. 
Mr. BERMAN. "The test really is your definition of "agriculture." 

There are definitions of agriculture in the Fair Labor Standards 
Act and other laws. And the person who works for an agricultural 
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employer and migrant employers going from farm to farm and crop 
to crop  

Mr. JAMES. Let's try this one. Obviously it would be migratory if 
you picked cherries in one State and go down and pick oranges in 
Florida, that's the classic definition of what I've thought of as a mi- 
gratory worker. 

But what if your farm product is year-round, and you don't care 
whether it's domestic people or whoever applies that works 12 
months a year and works for as long as they want to, would they 
then be a migratory worker if the job is available for 12 months a 
year? 

Mr. BERMAN. If it's a year-round job in agriculture, does the indi- 
vidual have a permanent position with a specific employer? 

Mr. JAMES. Is it defined by permanency of position or nature of 
the job that's being chosen? 

Mr. BERMAN. I define it as the nature of the job. 
Mr. JAMES. It's piecework, available year-round. Say they're paid 

by the piece but they could work 6 to 8 hours a day, year-round, 
would they then qualify as a migrant worker, if their job is there? 
Do you follow what I'm saying? 

Mr. BERMAN. Yes, I do. Your answer is in the context of the Mi- 
grant Legal Services Program so let me just take 1 second and turn 
back here and ask those who would know the answer to that. 

My assumption is that the Migrant Legal Services Program is de- 
signed to represent workers who do not work year-round for a spe- 
cific employer; that is, just agricultural; am I right about that? 

Mr. SAUCEDO. You are generally right about that. 
Mr. JAMES. The reason I asked is, there are some farmers who's 

work is available year-round, but they are faced with suits. This is 
the Migratory Act as opposed to any other act that would cover the 
activity; do you follow what I'm saying? Where do you draw the 
line? 

Mr. BERMAN. My sense is we're talking here about farmworkers, 
the vast majority of which do not work year-round, for one. 

Mr. JAMES. I was thinking, quite frankly, of one specific industry 
which is faced with Legal Services lawsuits who is trying to apply 
for work that's available year-round—true, it's piecework. 

Mr. BERMAN. But is it agriculture work? 
Mr. JAMES. Yes, it is—agriculture. 
Mr. BERMAN. I think that's consistent with their mandate, to 
Mr. JAMES. I have some difficulty with that because I think the 

migratory workers law was essential and necessary in this first in- 
stance because of the transitory nature of the work. The abuses 
that occurred in the migratory field when a person did not have a 
base of operation year-round, or did not have that available to 
them. 

Really I was asking you for information purposes. 
Mr. BERMAN. I think you're going to hear from witnesses who 

will be able to speak with more expertise to that subject. And I do 
agree with the gentleman that the greatest pattern and most fla- 
grant abuses occur in those positions which are seasonal in nature 
and where the individual is  

Mr. JAMES. Where we had the labor camp backdrop and the com- 
pany store type of thing. 
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Mr. BERMAN. That's right. 
Mr. JAMES. That, of course, is the classic example. But then 

we've had variations of that in the agricultural area and I've never 
been too sure when it applies and when it doesn't. I don't think 
there's a clear-cut definition, or maybe there is, in that scenario. 

Thank you very much for your testimony. I appreciate your 
effort and your concern. 

Mr. EDWARDS [presiding]. Mr. Smith. 
Mr. SMITH of Texas. I don't have any questions, Mr. Chairman, 

thank you. 
Mr. EDWARDS. Mr. Campbell. 
Mr. CAMPBELL. NO questions, thank you. 
Mr. EDWARDS. Mr. Washington. 
Mr. WASHINGTON. NO questions. 
Mr. EDWARDS. I echo the chairman's words that you are doing a 

yeoman's job; we are all very pleased. 
Mr. BERMAN. Thank you. 
Mr. EDWARDS. Our next witness is Mr. F. William McCalpin, who 

is president of the National Legal Aid and Defender Association. 
We welcome you. 

Without objection, your full statement will be made a part of the 
record and you may proceed. 

STATEMENT OF F. WM. McCALPIN, PRESIDENT, NATIONAL LEGAL 
AID AND DEFENDER ASSOCIATION 

Mr. MCCALPIN. Thank you, Mr. Edwards, members of the 
committee. 

I gather that a qualification for appearing here today is to have 
been a former something; happily, I satisfy that qualification. 

My name is F. William McCalpin. I am a lawyer in private prac- 
tice in St. Louis, MO, and I appear before you today as the incum- 
bent president of the National Legal Aid and Defender Association. 

It has been ray privilege on prior occasions to have appeared 
before the subcommittee which previously had responsibility for 
this important endeavor, Mr. Kastenmeier's committee, sometimes 
representing the American Bar Association and on other occasions 
in my capacity as the then Chairman of the Board of the Legal 
Services Corporation. 

My principal purpose today is to urge you to consider several 
proposals to amend the Legal Services Corporation Act which have 
been developed by NLADA, by our companion organization, the 
Project Advisory Group, and other individuals and entities who are 
engaged from day to day in delivering legal services to the indi- 
gents of this country. 

It has been so long since we have all felt that reauthorization 
legislation would be productive that I think it may not be inappro- 
priate to pause for a moment to reflect what it is that brings us 
here today. 

For me, the answer was reaffirmed a couple of weeks ago as I 
stood before that magnificent Supreme Court building across the 
way and once again read that legend emblazoned on the facade: 
"Equal justice under law." That's what we're about today—renew- 
ing, reinvigorating our efforts to permit indigents, poor people, to 
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stand equal before the law; to make the law work for them, as it 
does for others who may be more affluent, more powerful. 

We have lived for 15 years under the Legal Services Corporation 
Act, the 1977 amendments, and the various riders which have ac- 
companied appropriations bills in various years. 

I suggest that it is past time to consolidate that unwieldy statuto- 
ry structure and to move forward. 

It has been our pleasure to work with the new Board. As Mr. Er- 
lenbom said earlier, we have had the opportunity to consult and 
confer with them. Others have sat down with representatives pro- 
posing various modifications to the act, and we are seriously en- 
gaged in an effort to try to reach some accommodation on the 
issues which have divided us so long. 

There is, as you know, a package of reform proposals, which have 
generally become known as the McCollum-Stenholm proposals. I 
bring to you today a separate, distinct set of proposals, which have 
been worked out by the groups whom I am representing here 
today. Some of them propose alternatives to McCoUum-Stenholm 
proposals; others of them are entirely separate. 

You heard some responses to the McCollum-Stenholm proposals 
when you gathered here 2 weeks ago from Representative Cardin, 
Jack Curtin, the president-elect of the ABA, and others. I endorse 
what they said. I may elaborate slightly on what they said as I 
present our proposals. 

They fall, £is my remarks indicate, generally into four areas. The 
first deals vdth the composition, jurisdiction, rights, and responsi- 
bilities of local boards administering legal aid programs around the 
United States —more than 300 of them today. Our premise is that 
they are in the best position to make basic decisions about how and 
what legal services are provided to indigents in their service area. 

I have, Mr. Chairman, an outline of those proposals, which I 
would like to submit for the record as an attachment to my report, 
which has been presented to you. 

Mr. FRANK. Without objection, that will be made part of the 
record. 

[The proposals follow:] 
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vuDh/vha 
xrynxATivB PROVOBALS 

(My IS, 19tO) 

Th« National Lagal Aid and Dafandar Association and the 
Projaot Advisory Croup will offar ttia following proposals to 
anand tha LSC Act. Thay solicit considaration and comsant by 
intarastad partlas. 

A.  Straagtban Loeal central)  Saction 1007(c) should ba 
anandad to: 

(1) includa tha board appointmant provisions currantly 
in tba LSC Appropriation Act (Mccollun aaendinant) with 
appropriate modifications to take into account national support 
progress; clarify that the restriction on board compensation 
applies only to attomeye who receive compensation from the 
recipient on whose board they sit; prohibit any board appointment 
criteria based on political party affiliation; and pensit 
coBmunlcationa between recipients and board appointing 
organizations; 

(2) specify that the recipient is exclusively 
responsible for its overall operation subject to the provisions 
of the L6C Act and that the recipient board should detenslne 
broad policy natters of a recipient including: 

(a) financial eligibility criteria; 

(b) the policies that will govern the fiscal, 
adnlnlstratlvs and representational activities of the 
recipient, in compliance with the provisions of the LSC 
Act and regulations; 

(c) setting priorities for the utilization of 
available resources; 

(d) the various services which the recipient will 
naXe available; 

(e) determining the types of cases or matters 
attorneys may undertake to handle; 

(f) determining how beet to utilize.staff 
attorneys, paralegals and other available and 
appropriate staff and nonstaff resources, including 
private attorneys and others, to provide legal 
aaslstance to eligible clients and to carry out 
activities relating to the delivery of legal 
assistance; 

(3) Specify that the board shall not interfere with 
the lawyer-client relationship; must comply with the 
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provlsienB of tha Modal Rulas of Profaaalonal Conduct on 
board conflicta; and cannot act on a caae-by-caao baaia In 
datariBinlng caaa typea or aatting prloritioa, but nay 
raoonaidar prlorltlaa in light of unforaaaan clrcunatancaa. 

B. straagthan and elarlf? priority aatting: Section 
1007(a)(2)(C) ahould ba asended to: 

(1)  aubjact prlorltlaa to tha principlaa of aactlon 
1001 and any goala apeclflcally aat In laglalatlon by 
Congraaa; 

(3)  raqulre that all raclpianta (through thalr boarda 
of dlrectora) annually adopt a plan for utilization of 
raaourcaa Including a ravlaw of prlorltlaa, and aat 
prlorltlaa parlodlcally through a procasa that involvaa a 
ravlev of lagal naada of cllenta and participation of 
cllanta, connunity groupa, tha organlzad bar in Ita aarvice 
araa, prograa ataff, and private attornaya involved In the 
delivery of legal aervlcea to eligible clients; 

C. Deregulate Dee of Prlvete ruadai Section lOiO(o) 
ahould be amended to provide that non-LSC funda may be used by 
recipients for the purposes for which they are provided by the 
non-LSC funding sourcea aa deteralned by thoae funding sources, 
•0 long aa recipients adopt a system of recordlceeplng which may 
Include timekeeping and which diacloaea the types of activities 
supported by non-LSC funda. 

D. Improved monitoring and enferoenent prooedurea: 
Sectlona lOOS(b)(1)(A), 1006(b)(9) and 1007(d) should be amended 
tot 

(1) set criteria for and time limlta on Investigating 
complainta against grantees; 

(2) require the Corporation to pronulgate standards 
and procedurea providing appropriate due process for 
monitoring, evaluation and complaint Investigationr 
including standards for access to personnel and other 
sensitive records of recipients (e.g., records containing 
client confldencea or secrets]; 

(3) provide for independent evaluations of a 
recipient's quality of representation; 

(4) clarify when ISC  can defund or deny refunding or 
take other algnlflcant adverse action including reductions 
in granta or oontraots that nuae ba prepertienate to tha 
violation that has occurred; 

(5) clarify that hearings for termination or denial of 
refunding are to be provided when requested by an adveraely 
affected party and that such hearlnga are to be held before 
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an in(l«p«nd«nt hiring exaalnar, with an opportunity for 
appaal to the board. 

E. apaelfylag tha rela of tha Corporation: Sactlon 
1006(b)(1)(A) ahould b« amanded to pravant LSC from Imposing 
raatrlotiona or requlraaanta on rapraaantatlon of cllants that 
are In addition to or ara inconalatant with tha provlslona of tha 
LSC Act or othar ralavant law. 

F. xaautheriaatlen Tani: Sactlon 1010(a) of tha LSC Act 
•bould ba amandad to provlda raauthorlzation without a Unit aa 
to tlna. 

-3- 
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Mr. MCCALPIN. Strengthening the local boards and delineating 
their relationship with the Legal Services Corporation breaks down 
into several subdivisions. 

First of all, we endorse the amendment of Mr. McCollum, which 
was adopted in an appropriations rider some years ago, requiring 
that the 60 percent of the local boards who are attorneys be named 
by the bar associations representing the attorneys in the service 
area. 

We would suggest that that needs slight adjustment to take care 
of the problem of boards of national support centers which do not 
exist in one local area served by one bar association; that no politi- 
cal litmus test or affiliation be applied with respect to members of 
local boards; that a member of a local board who is the employee of 
another Legal Services grantee may not be disqualified from serv- 
ing simply because he receives his compensation from a different 
grantee from that on whose board he sits. 

And finally, it seems to us important to allow communications 
between a recipient, a grantee of the Corporation, and the entity 
which is permitted or required to name members of that Board. To 
require them to do it in total isolation and without communication, 
it seems to me is irresponsible and, indeed, in some respects, tres- 
passes upon first amendment rights. 

Our second proposal in this area—and all these relate to section 
1007(C) of the act—is to make clear that it is the local board run- 
ning the local program which decides policy in such areas as eligi- 
bility standards; the allocation of resources; setting priorities; the 
determination of the services to be offered, including substantive 
case area representation; the delivery system to be provided, and 
the utilization of people—staff, private attorneys, private volun- 
teers of other disciplines, and the like. 

Third, we believe that for the responsibility of the local boards 
effectively to be executed, we ought to have a revisiting of section 
1007(a)(2)(C) of the act which talks in terms of local priority setting. 

We believe that should be a more regularized, required process 
that ought to involve broad representatives of the community—the 
private bar, eligible clients, other service organizations, and the 
like—in order that there may be an effective and realistic local pri- 
ority setting for the allocation of resources and the representation 
of clients. 

We believe also that the Legal Services Corporation itself ought 
to have no role in that process of determining local priorities, the 
method of representation, and the subject of representation, in the 
area; that the local program ought to set that, in compliance with 
the act, specifically the purposes and goals of the act as set forth in 
section 1001 of the act and the purposes for which this great enter- 
prise has been created. 

Next, in this same area, we would incorporate ethical concepts 
under the new model rules which were not in effect the last time 
the Corporation was reauthorized, and decisions under those rules, 
that the local board not interfere in lawyer-client relationships 
which exists with clients of the program. 

Finally, we would deny to the Legal Services Corporation the 
right to impose restrictions on areas or methods of representation 
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in addition to, or inconsistent with, those in the Legal Services Cor- 
poration Act. 

In some respects, as I pointed out, these proposals are at vari- 
ance with McCollum-Stenholm proposals which would have the 
local boards act in specific case selection and representation. 
McCbllum-Stenholm would interject the Board between the lawyer 
of the program and the client of the program to determine whether 
the representation will be provided and how it would be provided. 

This transgresses upon the independent exercise of judgment by 
the lawyer in the program, and it runs the risk that the Board 
member who represents other entities in the community may find 
himself in a conflict of interest with the rights of the client of the 
program and his own clients in his private practice, remembering 
that 60 percent are private lawyers appointed by the bar 
association. 

Our proposals, on the other hand, will preserve the proper rule 
of the Board, protect the independence of the lawyer and require 
adherence to ethical rules. 

A second area in which we believe McCollum-Stenholm is at 
variance with our recommendations is in the earmarking process. 
They would mandate funds for certain areas decided at the nation- 
al level. The two suggestions are drug enforcement and child 
support. 

We submit that no case has been made for representation across 
the country by every program in those areas. Those decisions are 
better left to the people running the local program. 

And finally, competitive bidding. Again, their proposals would 
have the Corporation at the national level decide who would pro- 
vide the service; what service would be provided. You heard a good 
deal about that 2 weeks ago, and I dare say you will again. I will 
not belabor the point. 

The second general area which is addressed by our proposals has 
to do with that contentious area of the utilization of private funds. 
McCollum-Stenholm would subject all funds received by a local 
grantee, regardless of source, to the provisions of the Legal Serv- 
ices Corporation Act. 

We all recognize, and I think the chairman did earlier this morn- 
ing, that Federal funds are not adequate to meet the need. Indeed, 
the number which is usually used is that the local programs are 
meeting only 20 percent of the need on a nationwide basis. 

Programs, therefore, need to seek other funds to meet that 
demand which cannot be met with the Federal funds. 

Why should any contributor not have the right to say how his 
funds are to be used? If I want to give money to Legal Services of 
eastern Missouri to provide a certain representation —and that's 
the best entity to do it—why should I not be permitted to give that 
money to that entity to do that? 

And why, indeed, should not Legal Services of eastern Missouri 
be able to use funds to meet local needs as determined by them and 
by a local contributor of funds to meet those needs? 

I'm talking about funds provided by States, and States do provide 
these funds, public funds. I'm talking about lOLTA funds, which 
are also generally recognized as public funds. I'm talking about 
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funds that come from the United Way in the communities across 
the country, and from private corporations and individuals. 

Everybody recognizes the right of the Congress to determine how 
pubHc funds should be used. It seems to me the other side of that 
coin is that private contributors ought to have the right to decide 
how their funds are to be used, particularly when private funds are 
so necessary to meet the needs which cannot be met with public 
funds. 

Present regulations of the Corporation require that the utiliza- 
tion of those private funds be disclosed so that it is entirely possi- 
ble for an examiner to go in to look at a local program and deter- 
mine how those private funds are being used. That really is not an 
issue under the present regulations. 

The third area of our recommendations has to do with monitor- 
ing and evaluation. I'd like to separate those concepts which some- 
times, it seems to me, are inappropriately mixed in the act. 

Monitoring, I believe, has two aspects: One is an auditing 
aspect—tracing the funds; how the funds have been used. There's 
absolutely no doubt that there must be strict accountability for the 
utilization of those public funds, and any funds. The programs 
ought to be required to adhere to generally accepted accounting 
standards; they ought to use the funds for the purposes for which 
they have been provided. 

Our position is that the statutes relating to Federal funds clearly 
apply, the regulations apply, and that there really is no need for 
the McCoUum-Stenholm criminal law proposals. 

The other aspect of monitoring is compliance with the substan- 
tive provisions of the Legal Services Corporation Act and the regu- 
lations promulgated by the Corporation. Here, we believe, due proc- 
ess is badly needed and sadly lacking in the processes which have 
been employed by the Corporation to date. 

We strongly urge that the Corporation be required to publish 
standards and procedures so that they are known by aU that time 
limits be imposed on these monitoring compliance visits, and that 
the programs have a chance to respond before there is any finding 
or publication of finding—and we've had an example of the reverse 
of that in Texas in the recent past. 

And, finally, we suggest, contrary to the present structure of the 
act, that when a finding has been made in terms of noncompliance, 
that there ought ultimately to be an opportunity for the program 
to bring its case to the Board of Directors of the Legal Services Cor- 
poration that that process not stop at the president as it now does, 
with the only alternative thereafter to go into court. We think that 
if it comes to the Board, particularly if it is as responsible as the 
new Board, we can avoid unnecessary litigation. 

The evaluation, on the other hand, I submit to you, deals in 
terms of the effectiveness of the program in accomplishing the pur- 
poses of the act. In an earlier day, I am pleased to say, that evalua- 
tion process was supportive and corrective. In recent times, it has 
been adversarial and punitive. I would hope that we can return to 
the earlier time by having an evaluation which assists the pro- 
grams in meeting the purposes of the act and is not punitive and 
penal in nature in looking for the slightest transgression to engage 
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in the 9.95 percent defunding, which was mentioned a few mo- 
ments ago. 

Finally, Mr. Chairman, I would hope that with 15 years of expe- 
rience under the Legal Services Corporation Act, we could avoid 
the 2-, 3-year reauthorization that we've had in the past. Every- 
body, on both sides—as I think Mr. Erlenbom mentioned—agrees 
that the Legal Services Corporation performs a vital function; it 
ought to stay in effect. The C3ongress will have plenty of opportuni- 
ty to amend the act and deal with it as it must. But I suggest that 
we not have to go through this process every 2 or 3 years; that we 
not need this problem of no reauthorization and, therefore, it's 
taken out of the State-Justice Appropriation Act and has to be 
dealt with separately. 

I would hope that you might reauthorize the Corporation without 
limit as to time. 

Let me conclude by saying that the program as it exists today is 
not perfect. It has worked extraordinarily well, however, consider- 
ing it's far-flung nature—325 grantees across the country. I esti- 
mated coming in on the plane last night that perhaps $3 billion has 
been expended in this effort over the last 15 years; that we have 
served 15 million clients; that there have been somewhere between 
50,000 and 100,000 employees of these programs over that period of 
time; that there are presently 130,000 private attorneys providing 
legal assistance to these programs. 

We have demonstrated that our system can work for the poor as 
well as the rich. We have added to the establishment of justice, 
which the Preamble to the Constitution requires of our Govern- 
ment—"to establish justice." 

We have given life and meaning to that legend on the facade of 
the Supreme Court: "Equal justice under law." I hope that you will 
perfect, and not hamper, the Corporation as it moves forward. 

Thank you. 
Mr. FRANK. Thank you, Mr. McCalpin, that was very comprehen- 

sive. I would hope you might want to give seminars on how people 
can take a lengthy written statement and summarize it in a way 
that presents its essence and saves time. That is a unique talent 
that I wish would be infectious. 

[The prepared statement of Mr. McCalpin follows:] 
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PREPARED STATEMENT OF F. WM. MCCALPIN, PRESIDE^fT, NATIONAL LEGAL AID AND 
DEFENDER ASSOCIATION 

My nane Is F. HB. McCalpin. I as a lawyer in private practice 

in St. Louia, Missouri, appearing before you today as the incumbent 

president of the National Legal Aid and Defender Association. It 

has been my privilege to appear before Mr. Kastenoeir's 

Subconmittee on earlier occasions, sometimes representing the 

American Bar Association and on other occasions in my capacity as 

the then Chairman of the Board of the Legal Services Corporation. 

My principal purpose today is to urge you to consider several 

proposals to amend the Legal Services Corporation Act which have 

been developed by NLADA, our companion organization, the Project 

Advisory Group, and other Individuals and entities who are engaged 

from day to day in delivering civil legal services to indigents in 

this country. 

NLADA, which was founded in 1911, Includes among its 

membership 741 civil legal aid programs throughout the United 

States, as well as 1,047 individual members, the great majority of 

whom are lawyers or law firms. The Project Advisory Group is the 

national organization of legal services programs. Through our 

staffs here in Washington and our officers, boards of directors and 

committees we provide our members with information, training and 

support as they fulfill their professional obligation of providing 

legal services to poor people across America. 

First let me thank you, Mr. Chairman, for moving forward with 

consideration of the reauthorlzation of the Legal Services 

Corporation.  It has been a long time since we have come to the 
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table together, so long in fact that I believ* a short review of 

where we have been would not be amiss. 

It is nearly 16 years since the Legal Services Corporation 

Act conpleted its legislative journey and was signed into law by 

President Nixon in July 1974. More than 12 years have passed 

since the Corporation was reauthorized by the Legal Services 

Corporation Act Amendments of 1977. The Corporation has been 

without Congressional authorization since September 30, 1980, 

nearly ten years. Aside from riders in annual appropriation acts, 

the last time that reauthorization legislation passed out of this 

Committee and through the House of Representatives was nine years 

ago when H.R. 3480 was adopted, but it died in the Senate. 

Much has happened since then. By virtue of stringent fiscal 

policies in the last ten years, we have today a substantially 

different poverty population. New ethical rules have been adopted 

in nearly every state in the union governing the conduct of 

lawyers and opinions have issued interpreting those rules in the 

context of legal services to the poor. He have had a succession 

of directors and officers of the Legal Services Corporation, some 

of them openly bent on destroying the Corporation or severely 

hampering its efforts to provide legal services as contemplated by 

the Congress. Finally I submit to you, this is the sixth Congress 

to sit since the Corporation was last reauthorized and the 

personnel on the relevant committees of both Houses have changed 
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significantly. In view of these fact* I think it nay be useful to 

review a bit of history and restate some underlying basic 

principles. 

I need not remind you that in the Preamble to the Constitution 

our forefathers stated clearly and forcefully the purpose of the 

government they were creating. 

He, the people of the United States, in order to form a 

more perfect union, establish justice, insure domestic 

tranquillty, provide for the common defense .... 

and so on. It is noteworthy that "establish justice" precedes and 

is the basis for "domestic tranquility" and that both come before 

"provide for the common defense." I think that sequence and those 

priorities are not accidental. 

Until passage and implementation of the Economic Opportunity 

Act of 1964 the federal government had not sought to establish 

justice for poor people by providing support for their 

representation in civil legal matters. Then for the first time 

the federal government filled this void in the objective stated by 

our forefathers in the Preamble of the Constitution "to establish 

justice." Even then, this support was not a legislative mandate 

but was accomplished through administrative action by Sargent 

Shriver as the Director of the office of Economic Opportunity.  It 
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was not until legal services was included as a line item in the 

budget of OEO that the Congress gave formal, legislative support 

to this cornerstone of our justice establishment. 

The OEO legal services program stepped on political toes. 

Senator George Murphy of California led the drive for an amendment 

to the Economic Opportunity Act which would have prohibited legal 

services programs from bringing actions against government at any 

level. Then vice President Splro Agnew levied virulent attacks on 

legal services programs because one represented indigents being 

displaced from their homes by a highway project. This led to the 

concept of the Legal Services Corporation which was characterized 

in House Report No. 9-247 as "... a bipartisan effort to 

establish an independent corporation to replace the Legal Services 

Program," at p. 1. Critics of the legal services program in recent 

years and proponents of restrictive legislation have frequently 

misrepresented the basic function and purpose of the program by 

stating that it has departed from an original intent of one on one 

representation of poor people and has erroneously strayed into 

representation of the poor in political issues. Such statements 

are totally at variance with the history of the legislation. 

That same House Report No. 93-247 quotes the following from 

President Nixon's recommendation in his 1971 message urging 

creation of the Corporation: 
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Much of th* litigation initiated by legal services has 

placed it in direct conflict with local and state 

govcmaents. The progras is concetTied with social issues 

and is thus subject to unusually strong political 

pressures. . . . However, if we are to preserve the 

strength of the program we Bust sake it innune to 

political pressures and Bake it a peraanent part of our 

systea of justice. 

The House Report subsequently quotes .'rank Carlucci, a fomer 

director of the OEO and subsequently Secretary of Defense, and 

Robert W. Meserve and Edward L. Wright, both presidents of the 

Aaerican Bar Association to the sane effect. The Senate Report 

(No. 93-495) contains similar views of the late Senator Robert 

Taft. 

The Stateaent of Findings and Declaration of Purpose contained 

in Section 1001(2) of the Legal Services Corporation Act finds and 

declares that it is the purpose and intent of the Act ". . .to 

continue the present vital legal services program." If there were 

any doubt as to what that "present vital legal services program" 

was, that doubt was resolved when the Congress amended the Act in 

1977.  House Conference Report No. 95-825 at page 9 states: 

The Senate amendment clarifies the Congressional intent 

respecting the scope and purpose of the legal services 
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progran by specifying that tha progras is intended to 

assist the inproving opportunities for low income persons 

consistent with the purposes of the Economic Opportunity 

Act of 1964, as amended. 

There is no comparable House provision. 

The House recedes. 

Since at least 1967 the OEO legal services program had 

Included as an important element so-called impact litigation much 

of it directed at changing the way government at all levels treated 

poor people. While Congress has in the meantime imposed certain 

limitations on such litigation brought in the form of class 

actions, it has clearly not denied to the legal services programs 

the right to engage in representation other than one poor person 

vs. one poor person or vs. one defendant. 

The fact that the programs are entitled and even mandated to 

provide representation with a social content adverse to state and 

local governments generating possible political controversy is 

underlined by the reactions to the 1977 amendments to the Act. Mr. 

HcClory in expressing his views on those amendments stated: 

The purpose of this legislation should be to provide 

traditional  legal  representation  for  the  poor. 



182 

Unfortunately, the reported legislation aisses that narlc. 

House Report 95-310 at U.S. Code Congressional Service page 4526. 

In his ninorlty views, Mr. Ashbrook noted that effectiveness 

in law reform is a significant factor weighed in determining levels 

of funding to local legal services projects. Xd- at 4528. Perhaps 

the most persuasive contradiction of this latter day 

misrepresentation of the nature of the legal services program 

supported by the Corporation is contained in the supplemental views 

of Messrs. Moorhead, Hyde and Kindness in opposing the 1977 

amendment. They state inter alia. "The Green Amendment was meant 

to focus on the intent of the original legislation, which was to 

provide for assistance to an individual poor client who needed an 

attorney." They note, "The repeal of the Green Amendment is the 

•oat significant change proposed by H.R. 6666." Id* at 4529. 

There is no support clearly in the Act or the legislative 

history for the notion that representation of poor persons was 

intended to be limited to non-controversial one on one 

representation. From the very beginning it has been recognized, 

even by the then President of the United States, that such 

representation involves social issues, concerns state and local 

governments and has political repercussions. From the very 

beginning the Legal services Corporation Act was intended to 

continue what it termed as the vital legal services program of the 
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OEO. That legal services prograa provided the kind of 

representation which President Nixon described and which did indeed 

produce political repercussions from Senator Murphy and Vice 

President Agnew. 

From this legislative history certain conclusions and 

principles can be drawn. First of all, it seems clear from the 

findings and declarations contained in Section 1001 of the Act that 

it is intended to implement the Constitutional mandate "to 

establish justice" for poor people. Second, the justice to be 

established is that broad area of justice which was the objective 

of the legal services program of the OEO. Third, it is quite 

obvious from the history of the Act, the reauthorizatlon and the 

appropriation riders that the Congress expresses its intent with 

respect to the scope of representation to be provided and that it 

is inappropriate for the administrators of the program to impose 

restrictions on substantive or procedural representation not 

specified by the Congress. Fourth, the very reason for the 

creation of the Corporation mandates that representation by its 

grantees is not to be bent to the views of partisan political or 

Ideological considerations. 

Against this background and from my perspective as a former 

"insider" at the Corporation and my subsequent experience with the 

American Bar Association Standing Committee on Legal Aid and 

Indigent Defendants, as well as in the leadership of NLADA, I 
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would Ilka to sluir* witli you uamm  of my  tboughts and offer soa* 

raconwndationa as you proc««d to rutructur* th« Act. 

t 

Th«ra la no entarpriac that cannot banaflt froa tiae to tiae 

frOB afforta to enhance and iaprove it. Anything ve do, whether 

It ba In govemaant or in the private acctor, we can do better. 

Tbat certainly includea the delivery of legal servicea to poor 

paopla in thia country which haa been evolving in fora and in scope 

now for aora than a century. 

What we have today is a fundamentally sound legal services 

delivery ayatem which, though woefully underfunded and continually 

bealaged, continuea to work extraordinarily well for our clients. 

It can ba aade to work better. I am not the first to tell you 

that, but I echo the atatesient of others. The basic system has 

served ua wall for twenty-five years; it should not be undemined. 

As I have Indicated, NLAOA, PAG and others who are interested 

in improving legal services to the poor have been working for some 

tiae to develop specific proposals that we believe can both 

strengthen the prograa and lower the decibel level of recent 

diviaiva public debate. I would like briefly to summarize those 

proposals and the principles on which they are based. They fall 

into four broad categoriea; 

1. Strengthening local control; 

9 
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2. Deregulation of the use of private funds; 

3. Improving nonltorlng and enforcement; and 

4. Reauthorizatlon without limit aa to time. 

LOCAL CONTROL 

A fundamental principle which has undergirded the entire legal 

services system since its inception is that the program is 

controlled and directed, not by bureaucrats in Washington, but by 

local attorneys, clients and other citizens who understand the 

needs and resources of the community in which they live. The 

principle of local control and local priority setting was a sound 

one underlying the legal services program that was first 

established within the Office of Economic Opportunity in 1964, and 

that same principle was incorporated into the Legal Services 

Corporation Act in 1974. The Act and the legislative history are 

replete with provisions and comments about local decision making 

in the operation of the local programs. That also is the thrust 

of a policy resolution approved by the House of Delegates of the 

ABA In 1984. 

Our strong belief is that the vehicle for and the nature of 

the legal services required in a particular community are best 

10 
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decided by the persons in that community responsible for the 

conduct of the legal services program. In saying that, I am 

cognizant and comforted that Congress has required that 60% of the 

local boards must be lawyers named by bar associations representing 

attorneys in the local area and that one-third of the boards must 

be clients eligible to be served by the program. This, it seems 

to us, is a recognition of the reality that local problems are best 

identified and addressed by local people making local decisions. 

This concept of local decision making is tied directly to the 

priority-setting provisions in Section 1007(a)(2)(C) of the Legal 

Services Corporation Act. 

We want to strengthen local control. To do this we propose 

that Section 1007(c) of the Act be amended to include the board 

appointment provisions, known ^3 the HcCollum Amendment, which are 

currently included in the LSC Appropriation Act, with slight 

modifications to take into account national support programs. Our 

proposed amendment would clarify that the current restriction on 

board compensation applies only to attorneys who receive 

compensation from the LSC recipient on whose board they sit; would 

prohibit any board appointment criteria based on political party 

affiliation; and would expressly permit communications between 

recipients and those organizations which have appointment authority 

over their boards. 

Our amendment would specify that the local board of each 

11 
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recipient, and not the Legal Services Corporation, is responsible 

for the overall governance of the program and should determine 

broad policy natters related to that recipient. This means that 

the local board, and not LSC, sets priorities in the allocation of 

available resources and determines the various services, i.e, 

representation, training, technical assistance, etc., that the 

program will make available. The local board is responsible for 

establishing financial eligibility criteria. The local board 

establishes policies that govern the fiscal, administrative and 

representational activities of the recipient, including compliance 

with provisions of the LSC Act and regulations. The local board, 

and not LSC, determines the types of cases or matters attorneys may 

undertake to handle. The local board determines how best to 

utilize staff attorneys, paralegals and other available and 

appropriate staff including private attorneys and others, to 

provide legal assistance to eligible clients and to carry out 

activities related to the delivery of legal assistance. 

Our proposal would also specify that the local board must not 

interfere with the lawyer/client relationship of program attorneys; 

that board members must comply with the provisions of the Model 

Rules of Professional Conduct on board conflicts; and that local 

boards cannot act on a case-by-case basis in determining case types 

or setting priorities. On these three points our proposal is in 

sharp contrast with the McCollum-Stenholm amendment on local board 

authority which would apparently require local boards to act on 

12 
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specific cases and to determine whether a specific class action 

should be brought. 

What we are attempting to do here is to clarify the authority 

of local boards of directors and, at the same time, ensure that 

individual members of those boards are protected from potential 

conflicts. In many rural areas and small towns, attorneys may 

serve on the boards of local legal services programs while 

simultaneously representing private clients who may be adverse 

parties in actions brought by the program. If the law is clear 

that these boards of directors are not to determine whether a 

specific case should go forward, say, a class action lawsuit 

against the local utility company, but rather whether the program 

shall engage in particular types of activity, i.e., representing 

clients in consumer matters, those attorney board members will have 

no conflict. If, on the other hand, local boards were required by 

law or regulation to approve specific cases, there would be serious 

ethical implications; and the practical result would likely be that 

many attorneys would be forced to resign from these boards. That 

would clearly defeat the purpose of the HcCollum Amendment and 

would create severe governance problems for many programs. He 

believe our approach is best for programs and for the attorneys who 

serve on their boards. 

Wa also want to strengthen and elarifv the local priority 

setting provisions of the Act by amending Section 1007(a)(2)(C). 

13 
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Prograa priorities would b« subject to the principles enunciated 

in Section 1001 of the Act as well as to any goals specifically set 

forth in legislation by Congress, but the Corporation would not 

have the authority to establish its own separate goals. This is 

necessary not only to preserve local control but also to nake the 

programs iamune to political pressures as its progenitors intended. 

He would also require that all recipients, through their 

boards of directors, undertake an annual review of priorities and 

set priorities periodically through a process that involves a 

review of the legal needs of clients in the comnunity. That legal 

needs assessment would require the participation of clients, 

community groups, the organized bar, program staff and private 

attorneys involved in the delivery of legal services to eligible 

clients. 

Our proposals also seek to delimit the role of the 

Corporation. Section 1006(b)(1)(A) should be amended to prevent 

I,SC from imposing restrictions or requirements on representation 

of clients that are in addition to or are inconsistent with the 

provisions of the LSC Act or other relevant law. The intent of 

this proposal is quite simply to clarify that Congress retains the 

sole authority to impose restrictions on representation by legal 

services programs. 

The general thrust of the McCollua-Stenhola proposals, we 

14 
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b«llev«, !• not conslstant with th« prlncipla of local control. 

Let •• speak specifically to why we believe our approach is 

preferable to the notion of earaarking funds or to a conpetitive 

bidding scheme where all decision Baking authority rests with the 

President of the Legal Services Corporation. 

The NcCollua-StenholB "refers" package includes a proposal to 

earmark funds at the federal level for child support enforcesent 

and drug-related representation, regardless of a demonstrated need 

for those services in a given locality. The merits, or lack 

thereof, of earmarking for these particular services have already 

been presented to the Committee by previous witnesses. I will not 

belabor that point. Our position is this: the Legal Services 

Corporation does not now, nor has it ever, nor should it set 

national priorities. Instead, local program boards, based on a 

legislatively mandated process to determine the needs of clients 

within their service areas, should decide how to allocate scarce 

resources, what types of cases to take. LSC has not conducted any 

studies to determine whether these two problems, or any others, are 

significant ones for eligible clients. Clearly the impact of drugs 

is not the same in some rural communities as in other large urban 

areas; just as clearly existing child support enforcement efforts 

of state and federal agencies are meeting the need in many areas 

but perhaps not in others. Local programs, on the other hand, 

regularly raexamine the needs of the client communities they serve 

to determine what their program priorities should be. 

15 
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Th« •amarlcing proposal files In the face of the concept of 

local control. Priority setting should remain with the boards of 

directors of local programs whose members — attorneys practicing 

in the community, client representatives and other local citizens 

— are in the best position to determine the needs of their own 

communities. 

Similarly, the competitive bidding scheme envisioned by the 

current staff of the Legal Services Corporation and incorporated 

in the HcCollum-Stenholm package strikes at the very heart of the 

locally controlled delivery system that has serviced us so well 

for more than two decades. Under the scheme proposed by the 

departing president of the Corporation, providers would not even 

have to have a local board of directors. It does seem Ironic to 

us that the same package of so-called "reforms" that calls for what 

we believe is an Inappropriate level of involvement by the local 

board in specific cases also proposes a system that would 

obliterate local control. 

If the Corporation's vision of "competition" should come to 

pass, decisions as to the legal needs of low-Income people would 

be made, not by local people on the basis of local needs, but by 

LSC bureaucrats in Washington, D.C. They could decide to fund 

only divorces in Houston and only child support enforcement in 

Boston.  Housing assistance might be on the LSC agenda in Des 

16 
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Moines but unavailable to a single nother In Cleveland. LSC would 

not assure that there would be a general service provider available 

in each service area. Clients with a Multitude of problems would 

no longer be able to get the help they need in one place but would 

be required to find their way through a confusing maze of 

unconnected service providers. Local control and local 

accountability would be no more. 

He believe that would be a disaster for our clients. We urge 

you not to move forward with any proposal for competitive bidding 

without first directing the Corporation to study, test and evaluate 

their proposed system. 

PRIVATE FUNDS 

Closely related to our goal of strengthening local control 

and local priority setting is our proposal to deregulate the use 

of private funds received by LSC grantees. We believe Section 

1010(c) should be amended to provide that non-LSC funds may be used 

by recipients for the purposes for which they are provided as 

determined by the persons or entitles who provide them, so long as 

recipients adopt a system of recordkeeping which may include 

timekeeping and which clearly discloses the types of activities 

supported by these non-LSC funds. This is in contrast to the 

HcCollum-Stenholm proposal which would apply the same restrictions 

placed on LSC funds to all "non-public funds" received by LSC 

17 
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grant***. It should b« noted that whil* th* current language in 

McColluB-StenholB is "non-public funds," Mr. McCollun made clear 

when he appeared before this Conaittee two weeks ago that his 

Intention is to restrict all funds, whether private or public. 

Just a* w* would argue that Congress retains the right to 

determine what activities are prohibited with LSC funds, we believe 

that other funders, whether private charities or state government 

agencies or lOLTA programs in various states, have the same right 

to determine how their funds are to be used. If the board of 

directors of a local LSC grantee sees, as a particular need in its 

community, service to elderly and disabled clients or victims of 

domestic abuse who may not meet LSC's financial eligibility 

guidelines, why should they not be permitted, and indeed 

encouraged, to seek private funding for that purpose? If a state 

government decides to provide funding for legal services to the 

poor, whether through direct appropriation or filing fee surcharge 

or other means, can that government not determine to whom those 

funds will be granted and what services can be provided? And what 

about lOLTA funds? Every state in the nation now has an approved 

lOLTA (Interest on Lawyers Trust Accounts) program. These 

programs, some of which are legislatively established and some of 

which are judicially mandated, were initially conceived in the 

early 80s to supplement LSC-funded services, not merely to 

duplicate them. lOLTA grant decisions are made by local governing 

bodies who are acutely aware of critical unmet needs in their 

18 
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states. Should not those bodies have the right to direct their 

funds to the entitles they believe are best qualified to deliver 

the services they vlsh to fund? Should not they be the ones to 

determine what those services will be? 

Surely the proponents of these restrictions on non-LSC funds 

do not believe that the United Way of Greater Los Angeles or the 

Massachusetts Legal Assistance Corporation or the Florida Bar 

Foundation's lOLTA Program must find a provider other tha; the 

established legal services prograa to deliver the legal services 

they wish to fund, even if that program is clearly the best 

qualified to provide the service. Does the Congress wish to 

discourage these private and public efforts to narrow the huge gaps 

in services that exist for poor people all over the country? Every 

one recognizes that federal funding meets only a small fraction of 

the need. Programs must seek additional, outside funding. Don't 

hamstring them in the their efforts. Me believe that efforts to 

restrict the use of these private and non-LSC public funds are 

unwise and probably unconstitutional. We urge the Subcommittee to 

reject them. 

We recognize fully the need for LSC grantees to account for 

all of the funds they receive from other sources and to report the 

use of those funds separate and distinct from Corporation funds, 

pursuant to generally accepted accounting principles our proposal 

provides that the governing body of each I£C grantee shall adopt 

19 
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a record Xaeping aystea, which may Include timekeeping and which 

disclosea the typea of actlvitlea aupported by the non-LSC funda. 

Subject to thaae recordkceplng requlrementa, non-LSC funda could 

then be uaed In accordance with the purpoaea for which they are 

provided by the funding aource. 

A word about timekeeping. The McCollum-stenholm package would 

Impoae burdensome, national, timekeeping requirements on all LSC 

grantees which apparently could not be adjusted to respond to the 

needs and characteriatics of individual programs. We would simply 

echo the recommendation of the General Accounting Office In 1988 

that before imposing any timekeeping requirement, LSC should survey 

recipients to determine what information they now collect; what 

information LSC needs to monitor performance; establish objectives 

for any management information that would be required by LSC; and 

systematically analyze and assess the costs and benefits of any 

national information system. Until such time as LSC has completed 

those steps, we urge the Subcommittee to reject national 

timekeeping. 

MONITORING AND ENFORCEMENT 

There la one other area in which we would like to offer a 

propoaal for the conaideration of the Subcommittee. In order to 

improve monitoring and enforcement procedures, we propose that 

Sectiona 1006(b)(1)(A), 1006(b)(5) and 1007(d) of the I£C Act be 

20 
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aaended. Our amendments would establish criteria for and time 

liaita on investigating coaplaints against recipients. They would 

reqpiire the Corporation to promulgate standards and procedures to 

provide due process in monitoring, evaluation and complaint 

investigation, including standards for access to personnel or other 

sensitive records of recipients. They would provide for 

independent evaluation of a recipient's quality of representation. 

Our proposed amendments to these sections would also clarify 

whan LSC can defund or deny refunding or take other significant 

adverse action, including reductions in grants or contracts that 

must be proportionate to any violation of the LSC Act or 

regulations. They would also clarify that hearings for termination 

or denial of refunding are to be provided when requested by an 

adversely affected party and that such hearings are to be held 

before an independent hearing examiner with the opportunity to 

appeal to the LSC Board of Directors. 

Over the past several years, the monitoring function of the 

Legal Services Corporation has changed from an evaluative process 

that sought to improve services to the poor, to a highly 

adversarial process that has sought as a primary objective to 

punish grantees for often nisperceived transgressions. We want to 

nova the process back in the direction of firm but fair evaluation 

and oversight, we want to clarify tne due process rights of 

grantees,  and we want to ensure that when violations are 
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d«taraln«d, appropriate sanctlona ara inpoaed. In other worda, we 

want the punlshaant to fit the crine and be administered in 

accordance with appropriate due process procedures. 

REAUTHORIZATION WITH KO TIME LIMIT 

Finally, Mr. Chaiman, we propose to anend Section 1010(a) of 

the LSC Act to provide for reauthorization without a linit as to 

tine. If the last decade has taught us anything, it is that 

Congress wishes the Legal Services Corporation to remain with us. 

We can spare ourselves, not to mention the Chairman of the 

Appropriations Subcommittee, Mr. Smith, untold misery if we simply 

reauthorize the Corporation's without a time limit. 

To sunoarize, Mr. Chairman, we urge you to reauthorize the 

Legal Service Corporation with a mandate at least as broad as 

enviaioned in 1974 and 1977 and without further restrictions so 

that as our Pledge of Allegiance aspires there may be "liberty and 

justice for all." The propoaala we bring to you today are intended 

to attain that goal by strengthening local control and local 

priority setting while clarifying the role of the Corporation; 

permitting the use of private and non-LSC public funds for the 

purpoaea for which they are provided, so long as recipients adopt 

an appropriate recordkeeping system; improving the Corporation's 

monitoring and enforcement procedures; and reauthorizing the Legal 

Services Corporation without a time limit. 
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We hava glv«n such thought to th*s« proposal* and to language 

that would iapleaent than. He will be happy to work with the staff 

of the Subconnittee a« you draft the legislation you ultinately 

report to the full Judiciary Coaaittee. 

Again, Mr. Chairsan, I conaand you and your colleagues for 

undertaking this iaportant task. He look forward to working with 

you as the reauthorlzation process proceeds. 
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Mr. FRANK. I just have two questions, and I appreciate the fact 
that you accommodated your schedule to be with us today. I know 
that it was a little difficult for you. 

I think you make an important point about the competitive bid- 
ding. We have the McCollum-Stenholm amendment, which our col- 
leagues sponsored, which I think has been beneficial—which I have 
helped to enforce, at the request of the Board in some cases when 
there were programs out of compliance; and that is that the majori- 
ty be local control. You made, which seemed to me a very interest- 
ing point, that it would be very difficult, it would seem to me at 
first—or virtually impossible—to accommodate that to the competi- 
tive bidding situation. I guess we would have to make that, if we 
were to try to present that to a competitive bidding —and if you 
happened to be an entity that didn't have such a Board, you would 
have to create one for the purpose of the bid; the bid would be for a 
limited period. 

Am I correct, that that would be a real difficulty in terms of  
Mr. MCCALPIN. I think it is; and then you have to involve the 

clients, as the act requires; you have to have a third of the govern- 
ing body be clients. And if you make the award to a law firm, I'm 
not so sure my partners would be delighted in having clients en- 
gaged in the determination of what the law firm does. 

Mr. FRANK. Currently, it's the local bar association that has to 
make some selections of the Board; is that correct? 

Mr. MCCALPIN. Only of the 60 percent of the Board who  
Mr. FRANK. Right. But that would mean if you became the suc- 

cessful bidder, say your law firm—and your law firm would, for 
that purpose, be subjected to the 60 percent, which would include 
some of your competitors for these purposes; is that correct? 

Mr. MCCALPIN. I think it's very unclear how the 60 percent 
would work in competitive bidding. 

Mr. FRANK. Thank you. 
One other issue that I had that I temporarily forgot, so 111 turn 

to Mr. Smith while I remember it, and I'll come back to it. 
Mr. SMITH of Texas. Thank you. 
Mr. McCalpin, during your testimony you mentioned several 

times, or used the word "priorities" several times. I was going to 
ask you, what specific types of cases you feel should receive the 
greatest priority by LSC attorneys, given their limited time and 
limited resources? 

Mr. MCCALPIN. I think that varies, Mr. Smith, from community 
to community. In some communities it will be housing matters; in 
others it will be welfare matters; and in others it may be dealing 
with merchants in consumer matters. 

Let me say this: I don't think that any program will concentrate 
all its effort in one area. 

Mr. SMITH of Texas. I understand that; but you mentioned some 
priorities and that helps me. 

Do you think that LSC attorneys are adequately addressing the 
problem that many low-income women have in obtaining child sup- 
port payments? 

Mr. MCCALPIN. First of all, I think you have to understand—I 
don't remember the figures exactly—but I believe it's a billion and 
a half, or thereabouts, that the Federal Government is putting into 
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enforcement of child support orders now, in addition to others. 
That's five times the entire appropriation to the Legal Services 
Corporation. 

I think that to the extent that that is a problem in a local area 
which is not being met by funding from other sources, then the 
local programs are deciding whether and how far to get into that. 

Mr. SMITH of Texas. And presumably, it should receive a top pri- 
ority by LSC attorneys in that locality; is that correct? 

Mr. MCCAUIN. It could be. In other words, they may say, we will 
spend 30 percent on this, 30 percent on this, 30 percent on child 
support, and 10 percent on something else. 

Mr. SMITH of Texas. OK, fine. 
Do you feel that LSC attornejrs are abiding by the regulation 

against getting involved in redistricting cases? 
Mr. MCCALPIN. Oh, yes, redistricting cases are a tiny, tiny minor- 

ity of what is going on. I don't think that there has been  
Mr. SMITH of Texas. But my question was really, there is a regu- 

lation against getting involved in redistricting cases; do you think 
that that is being adhered to? 

Mr. MCCALPIN. I know of no instance in which it is not. 
Mr. SMITH of Texas. OK. 
Also, I'm sure you're very familiar with the attorney's code of 

ethics which says that, "attorneys," as I understand it, ' should not 
solicit clients." 

Do you feel that LSC attorneys are abiding by the spirit of that 
code of ethics? 

Mr. MCCALPIN. I believe so. 
Mr. SMITH of Texas. And they're not soliciting clients? 
Mr. MCCALPIN. Let me say, you know that there are decisions of 

the Supreme Court of the United States having to do with solicit- 
ing clients and how that applies. 

I believe that the Legal Services attorneys are in compliance 
with the ethical rules as construed and approved by the Supreme 
Court of the United States. 

Mr. SMITH of Texas. OK. 
The next question is, do you feel that Legal Services attornejrs 

should represent drug dealers? 
Mr. MCCALPIN. AS a business enterprise? No. 
Mr. SMITH of Texas. No, no. As I understand it, that has oc- 

curred. I just wondered whether you approve of that practice or 
not. 

Mr. MCCALPIN. I don't think you can answer the question in that 
broad scope. Obviously, they can't represent drug dealers in a 
criminal prosecution. It's absolutely barred by the statute. 

I don't think that a Legal Services operation should represent a 
drug dealer in setting up a network for distribution of  

Mr. SMrm of Texas. You're taking an exaggerated example. 
That's not what I'm talking about. 

Mr. MCCALPIN. If, as has been indicated earlier, I believe—you 
may not have been here; Mr. Erlenborn answered questions on this 
subject—if a person is simply accused of dealing with drugs, and he 
is then—or she—the subject of an eviction proceeding by a land- 
lord, and the person otherwise qualifies under the eligibility stand- 
ards, I think that it is not inappropriate to provide that representa- 
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tion. But more particularly, if the problem is that a 14-year-old kid 
is a runner  

Mr. SMITH of Texas. You answered my question, I think, with the 
statement just before that. But my followup question to that is, do 
you think that that's really advancing the war on drugs to have 
LSC attorneys representing individuals who have been charged by 
their landlord with drug dealing? 

Mr. MCCALPIN. I don t think that it inhibits the rights of citizens 
of this country to give them the procedures allowed by law in 
terms of  

Mr. SMITH of Texas. No, no, I'm not  
Mr. MCCALPIN. And I'm not sure that the Legal Services Pro- 

gram ought to be the primary element to a war on drugs. 
Mr. SMITH of Texas. Again, that's not what I'm talking about. 

I'm not suggesting that LSC should or should not. 
What I'm suggesting to you is that I'm not sure it's a legitimate 

role of LSC attorneys to be involved in representing drug dealers in 
the situation that you just talked about. 

Now, that may not be the priority that should be given to the 
time of LSC attorneys, but apparently you feel that it's a legiti- 
mate use of their time. 

Mr. MCCALPIN. I think it's to be decided at the local level by the 
local program or  

Mr. SMITH of Tex£is. And if at the local level and local LSC attor- 
neys feel that it's right to represent drug dealers, you think that's 
all right? 

Mr. MCCALPIN. I don't want to be trapped into answering a ques- 
tion which is far more complex than the simplicity in which you 
have presented it. 

Mr. SMITH of Texas. It seems to me it's a pretty simple question 
that deserves a simple answer. 

Mr. MCCALPIN. I don't think it is a simple question. 
Mr. SMITH of Texas. Well, I think you've already answered it by 

saying that you feel it should be up to the local individuals, and if 
they decide to represent drug dealers, you condone that? 

Mr. MCCALPIN. In some circumstances. 
Mr. SMITH of Texas. In some circumstances. 
Mr. MCCALPIN. Mr. Erlenborn made clear that accusation is dif- 

ferent from conviction, and a member of the family being 
evicted  

Mr. SMITH of Texas. I understand that. I just feel that given the 
limited resources, given the limited time, given the number of 
other priorities, I'm surprised that LSC attorneys feel that under 
any circumstances they can devote their time and resources to de- 
fending those who have been charged with drug violations. 

Mr. MCCALPIN. But they've only been charged; it hasn't been 
proved. 

Mr. SMITH of Texas. Without getting into whether it's true or 
not, charged or not, or anything else, I disagree with you and I'm 
surprised to hear you say that it's a legitimate role of the LSC 
attorneys. 

Mr. MCCALPIN. It could be. 
Mr. SMITH of Texas. I will yield back my time. 
Mr. EDWARDS [presiding]. Mr. Berman. 
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Mr. BERMAN. NO questions. 
Mr. EDWARDS. Mr. Campbell. 
Mr. CAMPBELL. Thank you, Mr. Chairman. 
I'd like to explore with you, Mr. McCalpin, just one part of your 

testimony, and that deals with the restrictions upon grantees to 
follow the mandates, the regulations, and the rules of LSC itself, in 
respect to the conduct beyond which is fmanced by LSC. This was 
one of the four points'you made. 

I wonder if you would be kind enough to give me a specific in the 
nature of what regulation, what constraint, imposed by LSC upon a 
grantee—give me one instance, for example—would, in your judg- 
ment, have been inappropriate for onerous or in some way not sat- 
isfactory for a particular grantee to your specific knowledge? 

Mr. MCCALPIN. Suppose that a local program decides that a seri- 
ous problem in its service area is the representation of elderly per- 
sons whose incomes may be over 125 percent of the poverty level 
and the AARP or some group of citizens decide that it's appropri- 
ate that those people that can't really afford market rates for legal 
services, so they raise private funds and say the L^al Services Pro- 
gram is the b^t one to provide this representation, even though 
they may not meet the eligibility standard. 

Mr. CAMPBELL. And in such an instance, you would then consider 
it appropriate for the grantee to go ahead and take that particular 
case. 

I take that you would not consider it an adequate alternative if 
LSC were to apply its rules with the additional requirement that 
there be no grantee otherwise available who would be willing to 
comply with the rule? 

Mr. MCCALPIN. I guess it's a question of the most effective use of 
the resources. If the local program is obviously the one best able to 
provide those services effectively, economically, use the funds that 
way. Whereas, the alternative source may, for instance, not have 
attorneys, not have the resources to carry it out, so that an inordi- 
nate use of the funds might be required, it seems to me it's a local 
decision who is the most effective provider of the service. 

Mr. CAMPBELL. I appreciate your answer, sir. 
My question was a hypothetical one because this is not the regu- 

lation and so I'm beginning to explore possible middle ground, 
which I think would be consistent with your answer. Let me just 
try the question once more and then I will be done except for one 
question. 

The idea would be that the grantee must abide by the regula- 
tions of LSC, unless to do so would create a substantial, measura- 
ble, palpable dimunition in the ability to provide the fundamental 
service, in which case then it would be acceptable for a graintee to 
go beyond the LSC guide. 

That's what I had in mind. 
Mr. MCCALPIN. Just to make clear your question—we're distin- 

guishing between the grantee using Federal funds, the LSC  
Mr. CAMPBELL. Always. 
Mr. MCCALPIN [continuing]. And using private funds from other 

sources. 
Mr. CAMPBELL. It's not in dispute, I agree; that's what we're talk- 

ing about. 
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Mr. MCCALPIN. If there is an alternative source, I guess the pri- 
vate funds would be given to the other source and they would 
simply not come to the grantee if they can't be used by the 
grantee. 

Mr. CAMPBELL. It's not quite the way I was asking the question. I 
was asking it a little differently. 

I'm sure that the private source could provide funds to any 
number of charities, including legal service. 

The question I had was whether it would be workable to have a 
rule wherein if an individual grantee could not abide by the LSC 
regulations, that that grantee could not then accept—with respect 
to funds other than received from LSC—that grantee could not go 
ahead and take the LSC funds unless there were no other grantee 
generally able to provide the service. That seemed to me a possible 
compromise. 

Your response v/as, well, private sources of funds would no doubt 
come forward and be available for other services, other charitable 
purposes. But I don't think that was quite responsive to my sugges- 
tion, which would be that there be a presumption that the LSC 
regs do apply even as to non-Federal funded aspects, unless to 
impose that would be exceptionally onerous. 

Mr. MCCALPIN. There is a somewhat similar analogy in the fee- 
producing cases, that the LSC cannot represent a client in a fee- 
generating case unless the private bar would not take it, because of 
the circumstances. It's a somewhat comparable situation. 

Mr. CAMPBELL. Good. I appreciate the analogy, that might be 
very helpful. 

TTie last question, just as a matter of philosophy—and this is 
indeed my last—I wonder if you took a position or as an attorney 
and a scholar, you would support the move by Congress to reverse 
the Grove City case in the Civil Rights Restoration Act. 

The reason I raise that—lest you think it's completely unrelat- 
ed—is that in that context we dealt with precisely the question of 
whether a recipient of Federal aid indicated for one purpose would 
be obliged to follow the nondiscriminatory rules imposed by the 
Federal Government as to activities unrelated to the receipt of 
those funds? 

Mr. MCCALPIN. I hadn't, frankly, thought of the comparison of 
the Grove City case to this business of the use of public and private 
funds. I am, newspaper-wise, fauniliar with the Grove City case. I 
don't think I've ever read it. I guess that I have the same feeling 
that Federal funds ought not rule every aspect of an entity's oper- 
ation simply because there is some degree of Federal funds 
involved. 

Mr. CAMPBELL. I thank you for your candor. 
You would have been in the minority in the House of Represent- 

atives on that vote. 
Thank you. 
Mr. MCCALPIN. I'm frequently in the minority. 
Mr. CAMPBELL. SO am I. Thank you. 
Mr. EDWARDS. Mr. Washington. 
Mr. WASHINGTON. Mr. McCalpin, I wasn't aware of the fact that 

Legal Services attorneys represented people in criminal cases. 
Mr. MCCALPIN. They cannot; by statute they are prohibited. 
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Mr. WASHINGTON. SO how would one be representing a drug 
dealer, defending a drug dealer. 

Mr. MCCALPIN. That's what I was trying to explore with Mr. 
Smith, but I wasn't given opportunity to  

Mr. WASHINGTON. YOU have it now. 
Mr. MCCALPIN. First of all, I guess technically a person isn't a 

drug dealer until he has been convicted. 
Mr. WASHINGTON. That's what everybody else thinks in the law. 

John C!onnally from Texas wasn't a thief because the jury found 
him not guilty even though he was indicted and tried here in the 
District of Columbia. 

Mr. MCCALPIN. So I think that to represent a person or a family, 
one member of which is accused of dealing in drugs is not repre- 
senting a drug dealer, simply because there's an unsupported, un- 
proved allegation. 

Mr. WASHINGTON. Even assuming arguendo that a person has 
been convicted of being a drug dealer and is either appealing that 
conviction—first of all, if it's on appeal, it's not a final conviction, 
right? 

Mr. MCCALPIN. That's correct. 
Mr. WASHINGTON. And no loss of liberties or other rights of per- 

sons would suffer disability—a person would suffer as a result of a 
criminal conviction on a felony would obtain until the conviction is 
final; is that right? 

Mr. MCCALPIN. Subject to the grant or denial of bail, that's true. 
Mr. WASHINGTON. Moreover, drug dealers, like other citizens in 

our society, have other problems, too, don't they? 
Mr. MCCALPIN. I'm sure they do. 
Mr. WASHINGTON. One wonders—to go back to Mr. Smith's earli- 

er question about the lack of the efficacy of the effort on behalf of 
Legal Services in representing people; I assume he meant people— 
and I would say people—most notably women, in child support 
cases; one wonders what dilemma, if you follow that line of reason- 
ing to its conclusion, logical or illogical, would obtain if you had a 
person—a lady, let's say, who had three children, who lived in a 
housing project, and she had received a court order, say 5 years 
ago, for child support. And the husband, or the former husband, for 
whatever reason, decided not to pay; and she were under investiga- 
tion for being a drug dealer. Would that mean that Legal Services 
attorneys wouldn't be able to represent her? 

Mr. MCCALPIN. Obviously, there would be a conflict between the 
earmarking proposals of McCoUum-Stenholm that wants to repre- 
sent people in child support cases but not represent people where 
there's allegation of drugs. So you have a conflict exactly of the 
two earmarking proposals. 

Mr. WASHINGTON. Attorneys usually are able to make those kind 
of decisions for themselves, aren't they? 

Mr. MCCALPIN. Who, sir? 
Mr. WASHINGTON. Attorneys. 
Mr. MCCALPIN. It seems to me that, one, if child support is 

within the priorities of the local program, and if there is nothing 
more than a bare accusation of drug usage, there isn't any reason 
why the program shouldn't represent the woman for child support. 
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Mr. WASHINGTON. Can you look at a given individual and tell 
who is a drug dealer and who isn't? 

I'm asking these rhetorical questions because if this debate 
comes up on the floor and the gentleman from Texas persists in 
that, I want to be able to have some response to offer. 

Mr. SMITH of Texas. If my colleague will yield, I'd like to inter- 
ject something here, if I may. 

Mr. WASHINGTON. Sure, I d be happy to yield. 
Mr. SMITH of Texas. Not only my colleague, but my colleague 

from Texas. 
Isn't it possible that occasionally some of these accusations might 

ripen into a situation where a person was actually found guilty of 
drug dealing? 

Mr. WASHINGTON. Sure. 
Mr. SMITH of Texas. And if so, then the attorneys would be repre- 

senting individuals that were drug dealers, is not that case? 
Mr. WASHINGTON. That's correct. 
Mr. SMITH of Texas. OK. 
Mr. WASHINGTON. If the person is convicted. But again, I think 

it's inappropriate to say that the person is defending a drug dealer. 
First of all, the word "defending" connotes that a person is 

charged with a crime; and a citizen that is charged with crime is 
entitled to legal representation. And the Legal Services attorneys, 
under no circumstances, would be representing that person on that 
allegation so they would not be defending him. 

Mr. SMITH of Texas. If my colleague would yield? 
Mr. WASHINGTON. I'd be happy to yield. 
Mr. SMITH of Texas. I think that's a fair distinction. The accused 

is not always guilty. 
Mr. WASHINGTON. Right. 
Mr. SMITH of Texas. But my point was simply that there are 

going to be many instances where the accused might be found 
guilty. That being the case, clearly by definition the LSC attorneys 
are representing drug dealers at that point. 

Mr. WASHINGTON. But they would not be representing them on 
criminal charges, my dear colleague from Texas; they would be rep- 
resenting them on something that I hoped that you would be in 
agreement with. 

Let's say a lady has three children and she is, for whatever rea- 
sons, convicted. Ilie only way that Legal Services could represent 
her—first of all, she wouldn't be in jail; she'd have to be at liberty, 
and the person's case was on appeal. 

We won't go into the merits of whether that makes her a drug 
dealer or not—let's assume for the sake of discussion that she is a 
drug dealer. But let's also assume for the sake of discussion that 
she has three small children and a court order that needs to be en- 
forced—and no other means to have an attorney—my question to 
you is would you deny her the right to have a Legal Services attor- 
ney represent her to get the money, which actually flows to the 
children and doesn't go to the  

Mr. SMITH of Texas. If you would jneld again? 
Mr. WASHINGTON. I'd be happy to yield. 
Mr. SMITH of Texas. My point is that in that situation that 

you've just described or in the situations that I've described, we 



We will next call a panel from the Migrant Legal Services Pro- 
grams, Ms. Mary Lee Hall and Mr. Valeriano Saucedo. Please come 
forward. 

STATEMENTS OF VALERIANO SAUCEDO. ON BEHALF OF 
CALIFORNIA RURAL LEGAL ASSISTANCE 

Mr. SAUCEDO. Good morning. With the permission of the commit- 
tee, we would like to submit our written statements. 

Mr. FRANK. Without objection, the written statements will be ac- 
cepted for the record. 

And while I'm at it, the written statement of our colleague, Mr. 
Miller, and a statement to be submitted by the union that repre- 
sents Legal Services Workers for Mr. Loines. 

[The prepared statement of Mr. Miller follows:] 
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PREPARED STATEMENT OF HON. GEORGE MILLER, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OP CAUFORNIA 

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: 

THANK YOU FOR THE OPPORTUNITY TO TESTIFY ABOUT IMPORTANCE OF THE 

LEGAL SERVICES CORPORATION'S MIGRANT LEGAL ACTION PROGRAM. 

AS THE AUTHOR OF THE MIGRANT AND SEASONAL AGRICULTURAL WORKER 

PROTECTION ACT (AWPA) WHICH ENACTED IN 1982, I AM ACUTELY AWARE 

OF THE HISTORICAL PATTERN OF ABUSE AND EXPLOITATION OF MIGRANT 

WORKERS.  THE 1960 LANDMARK DOCUMENTARY,  "THE HARVEST OF SHAME" 

APTLY DESCRIBED THE CONDITIONS MIGRANT AND SEASONAL WORKERS WERE 

LABORING UNDER IN THE 1970'S AND 1980'S, AND STILL LABOR UNDER 

TODAY IN 1990. 

THE AWPA WAS PASSED IN RESPONSE TO DESCRIPTIONS OF THOSE 

HORRENDOUS CONDITIONS, THE LACK OF PROTECTIONS FOR THESE WORKERS, 

AND THE LACK OF ENFORCEMENT OF THE EXISTING  FARM LABOR 

CONTRACTOR REGISTRATION ACT (FLCRA) BY THE DEPARTMENT OF LABOR. 

THE AWPA REGULATES THE RECRUITING AND EMPLOYMENT CONDITIONS OF 

MIGRANT AND SEASONAL FARMWORKERS.  IT IS TODAY THE PRIMARY 

FARMWORKER PROTECTIVE STATUTE. 

THE LAW REQUIRES ADVANCE DISCLOSURE OF WORKING CONDITIONS, 

DISCLOSURE OF LEGAL RIGHTS, AND DISTRIBUTION OF ITEMIZED PAYROLL 

STATEMENTS.  THE ACT IMPOSES SAFETY AND INSURANCE STANDARDS FOR 

HOUSING AND TRANSPORTATION FACILITIES, AND PROHIBITS CERTAIN 

EXPLOITATIVE PRACTICES, SUCH AS COMPULSORY "COUNTRY STORE" 

ARRANGEMENTS AND RETALIATORY DISCRIMINATION AGAINST WORKERS WHO 
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REPORT VIOLATIONS. 

THIS ANTI-DISCRIMINATION PROVISION IS AN INTEGRAL PART OF THE 

AWPA'S ENFORCEMENT STRUCTURE.  WHEREAS THE EARLIER LAW, THE FLCRA 

WHICH WAS SUPERSEDED BY THE AWPA, DEPENDED UPON THE REGISTRATION 

OF THE FARM LABOR CONTRACTORS AND ENFORCEMENT BY THE DEPARTMENT 

OF LABOR (WHOSE ENFORCEMENT OF THE LAW COULD BEST BE DESCRIBED AS 

MINIMAL), THE AWPA DEPENDS MORE UPON INDIVIDUAL COMPLAINTS AND 

PRIVATE RIGHTS OF ACTION IN FEDERAL COURT. 

IN ORDER TO SHIELD WORKERS WHO REPORT COMPLAINTS FROM THE 

RETALIATORY ACTIONS OF THEIR EMPLOYERS, THE AWPA CONTAINS A 

PROVISION WHICH PERMITS ACTIONS TO BE BROUGHT ON BEHALF OF THESE 

WORKERS IN THE NAME OF "JOHN DOE." 

THE AWPA IS NOT A FRIVOLOUS LAW.  IT WAS CAREFULLY CRAFTED AND 

NEGOTIATED WITH INPUT FROM THE DEPARTMENT OF LABOR, AND NUMEROUS 

ADVOCACY AND INDUSTRY GROUPS FOR AUIOST TWO YEARS TO ENSURE THAT 

IT WAS A WORKABLE LAW. 

NOW, TO MY DISMAY, SOME OF MY COLLEAGUES ARE SEEKING TO DESTROY 

THIS IMPORTANT LEGISLATION THROUGH AMENDMENTS WHICH SEEK TO LIMIT 

THE ABILITY OF THE LEGAL SERVICES CORPORATION TO SEEK REDRESS ON 

BEHALF OF MIGRANT AND SEASONAL WORKERS. 

THE MIGRANT LEGAL SERVICES (MLS) COMPONENT OF THE LEGAL SERVICES 

CORPORATION PROVIDES HIGHLY PROFESSIONAL LEGAL REPRESENTATION TO 

THIS NEGLECTED POPULATION WHICH HAD HISTORICALLY BEEN DENIED 
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THEM. 

MLS OFFERS FARMWORKERS COMPREHENSIVE LEGAL REPRESENTATION IN 

GENERAL LEGAL MATTERS AND TO ENFORCE SUBSTANTIVE FARMWORKER 

PROTECTIONS. 

THE RECORD OF MLS IN AWPA CASES IS ONE OF WHICH THEV SHOULD BE 

PROUD.  THEY HAVE WON 90% OF ALL THE REPORTED CASES AND SETTLED 

90% OF THE REST FAVORABLY FOR FARMWORKERS UNDER THE AWPA.  THEY 

SUCCESSFULLY LITIGATED AND WON THE FIRST CASE TO REACH THE 

SUPREME COURT UNDER THE AWPA THIS PAST FEBRUARY. 

THE FAIR LABOR STANDARDS ACT (FLSA) , WHICH IS ALSO UNDER THE 

EDUCATION AND LABOR COMMITTEE'S JURISDICTION,  AFFORDS THIS 

POPULATION PROTECTION FORM EMPLOYER ABUSES.  BUT DUE TO THE 

DEPARTMENT OF LABOR'S INABILITY AND/OR UNWILLINGNESS TO ENFORCE 

THE FLSA  AS IT APPLIES TO MIGRANTS AND FARMWORKERS, THE MLS 

PROGRAM HAS PLAYED A CRITICAL ROLE IN ENSURING THAT THE RIGHTS OF 

THESE WORKERS ARE ENFORCED. 

IT IS ONLY THROUGH THE WORK OF THE MLS THAT THESE TWO LAWS ARE 

BEING ENFORCED AND IT HAS HAD A DRAMATIC IMPACT ON THE LIVES OF 

FARMWORKERS. 

AND, IT IS ONLY BECAUSE THE MLS PROGRAM HAS BEEN SO SUCCESSFUL 

AND SO EFFECTIVE THAT IT IS NOW UNDER ATTACK. 

AS THE AUTHOR OF THE AWPA AND AS ONE WHO HAS PUSHED FOR STRONGER 
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ENFORCEMENT OF THE FLSA, I AM GRATIFIED THAT THE MLS PROGRAM IS 

THE WATCHDOG OF THIS FORGOTTEN POPULATION. 

WHEN WE GO TO THE SAFEWAY AND SEE THE FROIT AND VEGETABLES ON 

DISPLAY,  WE FORGET THAT THEY WERE PICKED WITH THE SWEAT AND TOIL 

OF THESE WORKERS, MOST OF WHOM LIVE AND LABOR UNDER CONDITIONS 

WHICH CAN BEST BE DESCRIBED AS INHUMANE.  WITHOUT THE MLS PROGRAM 

AS IT CURRENTLY EXISTS, THEIR LIVES WOULD BE EVEN WORSE. 

I URGE YOU TO REJECT ANY SO CALLED "REFORMS' AFFECTING THE RIGHTS 

OF THESE WORKERS OFFERED BY CONGRESSMAN STENHOLM AND MCCOLLOM, 

AND INSTEAD TO GIVE YOUR SUPPORT TO THE MLS PROGRAM OF THE LEGAL 

SERVICES CORPORATION. 
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[The prepared statement of Mr. Loines follows:] 

PREPARED STATEMEI^T OF DWIGHT LOINES, PRESIDENT, NATIONAL OKOANIZATION or 
LEGAL SERVICES WORKERS, DISTRICT 65, UAW 

My name is Dwight Loines and I am President of the National 

Organization of Legal Services Workers, affiliated with the 

United Auto Workers. The NOLSW/UAW is a labor organization that 

represents employees of local Legal Services programs in thirty 

states around the country, including large urban programs and 

rural programs that primarily service farmworkers. 

Mr. Chairman and members of the subcommittee this country is 

on the threshold of reaffirming its commitment to the principle 

of equal access to justice. In reauthorizing the Legal Services 

Corporation you have the opportunity to provide key leadership to 

the Congress as a whole and to the nation in giving real meaning 

to that commitment. 

As you consider the reauthorizatJon of the Legal Services 

Corporation you should keep in mind that this program is 

tremendously popular with the American people, and has always 

enjoyed phenomenal by-partisan support. Its popularity belies the 

shrill cry of those who clain that the program is in dire need of 

'reform* to eliminate alleged abuses. 

Mr. Chairman, I would like to address two basic themes that 

underlie the McCollum-Stenholm proposals. The first is that poor 

people should not enjoy the same procedural and substantive 

rights as other litigants who appear before the courts of this 

nation. That sentiment is not worthy of anyone who professes 

respect for the legal system of this country and a belief in the 

rule of law. 

If Congress is not in a position to fully fund the provision 

of legal representation to all those who need representation but 



214 

2 

can't afford to hire a lawyer, the least that It can do is to 

insure that poor people not be forced to stand at the bar of 

justice with one hand tied behind their backs. 

Prohibiting redistricting cases is a blatant attack on the 

rights of the poor to bring law suits under the Voting Rights Act 

and the U.S. Constitution, to challenge political districts that 

Illegally dilute their voting rights because of race. On the one 

hand many conservative groups argue that the judicial activist 

have championed the rights of racial and political minorities 

over majorities on natters that are best left to the political 

process. Now those same groups oppose the right of poor people to 

use federal law to Insure a level playing field in the political 

process. 

Restrictions on the ability of Legal Services attorneys and 

paralegals to provide representation to migrant workers vrould 

deprive the most exploited workers in this country effective 

legal counsel. That would be an abomination. It is a total 

fabrication to say that the agricultural community in this 

country is somehow being victimized by Legal Services advocates. 

There has simply been no showing whatsoever that the laws, 

procedural safeguards, and professional standards that apply to 

all attorneys who file frivolous law suits are not adequate to 

guard against any potential abuse when agricultural interests are 

involved. In fact NOLSH/UAW is unaware of any disciplinary action 

or penalty that has been imposed on any Legal Services attorney 

In connection with litigation concerning farmworkers. 
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The second theme underlying the "reform" proposals is that 

there is a need to make fundamental structural changes to the 

Legal Services Corporation. The very fact that the program 

survived through the eighties is powerful testimony to the wisdom 

of the existing structure as fashioned during the Nixon 

administration. 

Competitive bidding represents a structural change that 

would seriously jeopardize the effectiveness of the program. The 

development and implementation of a competitive bidding system on 

a national level is staggering to even contemplate. It would be 

very expensive to operate and require a massive bureaucracy to 

administer. It would result in all major decisions being made in 

Washington by people who have no connection with local 

communities and their priorities. Local grantees would be plunged 

into incredible uncertainty and that would inevitably lead to the 

program being politicized. Every disgruntled defendant in a law 

suit brought by a Legal Services program is going to pressure LSC 

bureaucrats to defund the grantee Involved. 

NOLSW/UAW believes that standards for the award of grants on 

a competitive basis will be difficult to develop and to implement 

rationally on a national basis. The most serious problem with 

competitive bidding is that it will result in undue emphasis 

being placed on cost, and that will occur regardless of whether 

or not non-economic standards are also considered. LSC officials 

in Washington will not be able to discern qualitative differences 

between applicants, and funding decisions will turn primarily on 
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cost per case. That will aean disaster for the program, as the 

experience in the public defender area clearly demonstrates. 

In order to put themselves is the best competitive position, 

bidders are going to claim that they can do more for less money. 

Current grantees with long term experienced employees will have 

to cut those employees or place themselves at a competitive 

disadvantage. As a result the quality of services to the poor 

will suffer and in the long run the cost-per-case will be even 

higher as grantees feel the impact of unrealistically low bids. 

Horeover, a large segment of the employees of grantees come from 

the local community and, in some cases, are often minorities. 

Those employees will lose their Jobs and benefits and the 

delivery system will lose Important links to the client 

community. 

The staff attorney program is the heart of the contemporary 

delivery system and is the glue that holds it together. Unlike 

ten years ago, local Legal Services programs today receive 

supplemental funding from a variety of sources, both public and 

private, including lOLTA funds. Those funding sources have 

generally come into existence in recent years to supplement 

services provided by grantees with LSC funding. The growth of 

those funds is a strong testimony to the fact that LSC grants 

have effectively leveraged other resources on behalf of the poor. 

Funds from those sources would not likely be available to private 

practitioners. In fact the very incentive to raise those funds to 

assist struggling not-for-profit programs will have disappeared. 
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staff atronwy prograaa also Mork TAxy cloa*ly witk b*!- 

••sociatloaa in oparatlng pro boao prnjri—. The staff prograa 

generally haa an LSC funded pro booo unit that condocta initial 

interviews, prepares files, and provides referral services to the 

pro bono attorney. They also re-assign cases when necessary, 

prepare statistical reports, and engage in various proaotiooal 

activities to attract additional participation. Pro bono activity 

has clearly expanded draaatlcally in aany parts of the country as 

a result of staff attorney prograas working with local bar 

associations. The support and coordination provided by staff 

attorney prograas are indispensable in aaintainlng the current 

level of pro bono activity in this country. 

Finally with respect to coapetitive bidding, the ellainatlon 

of provisions of the LSC Act that provide for defunding of 

grantees for cause, with prior notice and a hearing, would be 

disastrous. Washington bureaucrats will be under troaondous 

pressure froa disgruntled litigants to defund particular grantees 

precisely because of their effectiveness in representing the 

poor. Horeover, it is certainly not clear that the cycle of 

anti-Legal Services hysteria is at an end or that it won't 

resurrect itself in the near future. Given the nature of the 

prograa, and particularly its recent history, it would be 

ludicrous to ellalnate this inportant safeguard. Notwithstanding 

this safeguard, any grantee can be defunded under the current 

provisions of the LSC Act for cause. 

Earaarking of funds would represent a draaatlc departure 
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from an essential feature of the Legal Services delivery system, 

and that Is local control and priority setting. The majority of 

the Boards of Directors of local grantees are attorneys who 

practice In the community. The client representatives are from 

the community. Moreover, under the LSC Act, all programs must set 

priorities based on numerous factors including the views of the 

client community. To tamper with this important feature of he 

program is to jeopardize the Intimate relationships between 

various segments of the community that is crucial to the local 

progreuns success. 

Despite the concerns expressed by Congress over the years 

LSC continues to harass and abuse grantees. LSC monitors continue 

to make unreasonable and excessive demands for the production of 

documents. In fact a United States District Court Judge in 

Portland, Oregon, on October 6, 1989, in a law suit brought by 

NOLSW/UAW (National Organization of Legal Services Workers v. 

Legal Services Corporation, CV No. 89-464-PA) held that LSC's 

demand for access to confidential personnel files of the 

employees of local grantees was not "reasonable or necessary" to 

its statutory duties, and that ' ... the evidence that LSC has 

been hostile toward legal services programs is overwhelming*. 

LSC's response to the judge's order was to promulgate a new grant 

condition for all programs, other than the Portland program, that 

subjects grantees to the lose of funding if they do not turn over 

to LSC confidential personnel information on demand. The grant 

condition was  Imposed by the President of the Corporation, 
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without board approval,  and In violation of the requirement to 

publish for notice and conment. 

Incredible as It might sound, the grant condition also 

requires the establishment of a national personnel file system on 

all current and some former employees of LSC grantees, the 

disclosure of those files without notice to the affected 

employees or their representatives, and a prohibition on 

collective bargaining with respect to this issue. 

To show that he means business, LSC President Terrance Hear, 

recently notified Hlddlesex Legal Services, Neighborhood Legal 

Services in Pittsburgh, and Legal Services of New Tork (formerly 

Community Action for Legal Services), that they would lose their 

funding for failure to comply with the new LSC grant condition. 

While the LSC Board has been holding the defunding of those 

programs in abeyance, the threat is still very much alive, and 

the underlying grant condition remains in effect. 

LSC's monitoring and compliance review practices have long 

been the subject of criticlsn by the Congress, bar associations, 

and by grantees and their employees. Consistent with LSC's 

duties and responsibilities under the LSC Act, the Corporation 

should be required to conduct its monitoring and compliance 

functions in a way that respects the privacy rights of the 

employees of local grantees, does not interfere with the duty of 

grantees and their employees to bargain in good faith, and does 

not have the effect of micro-managing local programs. 

Finally,  even though the timekeeping requirements proposed 
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by the "reformist* vrould not result in a fundamental structural 

change. It would nevertheless have a serious negative impact on 

grantees. It would be extremely costly to Implement, and would 

subject attorneys and paralegals, already overburdened with 

excessive caseloads, to an additional significant burden. 

Moreover, there is no practical reason to impose a system that 

requires contemporaneous recording of all time spent on cases or 

other matters. To the extent that time records might be needed to 

distinguish between the use of LSC and non-LSC funds a less 

extensive system might be appropriate. 
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Mr. FRANK. GO ahead, Mr. Saucedo. 
Mr. SAUCEDO. Thank you, Mr. Chairman and members of the 

subcommittee. 
I am Valeriano Saucedo. I have been in Legal Services for 14 

years; the last 10 with California Rural Legal Assistance. Califor- 
nia Rural Legal Assistance has a proud tradition of representation 
of the rural poor for 25 years. I am the director of CLA's Migrant 
Farmworker Project in the Fresno office. 

Today I am going to give you an overview of the kinds of services 
that we provide and also share some comments about the McCol- 
lum-Stenholm provisions regarding agriculture. 

Before doing that, I would like to share my special affinity with 
migrant farmworkers with you. 

Mr. FRANK. I don't think that will be necessary, Mr. Saucedo. We 
like to keep the personal to a minimum because we have a time 
problem, so let's get right to the organizational. 

Mr. SAUCEDO. 'Thank you. 
My father right now is working in a grape field in California, 

and before coming here I spoke with him. He was very proud about 
the fact that the son of a migrant farmworker, who went to Stan- 
ford Law School, and became a lawyer, had the opportunity to 
present the views of migrant farmworkers on this very important 
issue. 

The living and working conditions have not changed for farm- 
workers since the time that we were farmworkers. I can remember 
that we lived in housing that was in deplorable condition, that of- 
tentimes we were not paid our wages, and that we were exposed to 
pesticides and, in fact, sometimes we were actually poisoned. 

Those conditions, unfortunately, have not changed for many, 
many farmworkers throughout this Nation. 

Migrant Legal Services has been extraordinarily successful in 
their cases. Congressman Herman talked our success rate, and that 
is in our testimony as well. 

Let me focus on a couple of conditions that I think are important 
and relevant to McCollum-Stenholm. Migrant Legal Services is 
unlike any of the other Legal Services because we deal with a spe- 
cial client population. There are special barriers to access. One is 
language. 'The vast majority of our clients do not speak English; 
they speak other languages. They also live in isolated rural areas 
and in labor camps. There is high mobility and the temporary 
nature of the residents and cultural differences many times leads 
to unfamiliarity and distrust of all persons, including Legal Serv- 
ices lawyers. 

There is a great deal of dependence on employers, on raiteros, 
the people that transport migrant farmworkers. Oftentimes, they 
transport workers in vehicles that are not safe. 

An attempt has been made to create the image that Migrant 
Legal Services attorneys are out to "get" agriculture employers. 
That is far from the truth. The cases that we file are meritorious 
and are certainly not frivolous. Our record of success in those cases 
demonstrates that. 

The simple fact is that there are some employers who comply 
with the law and there are some who do not. Frankly, the ones 
who do not comply with the requirements of the law hurt the 
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entire industry. Usitally they are the ones who fail to pay the mini- 
mum wage; hire unscrupulous farm labor contractors; or house 
farmworkers in deplorable conditions. Those are the persons that 
are the subject of our lawsuits. 

There's also a suggestion that somehow we don't play by the 
same niles as other competent lawyers. The fact is that we are 
dedicated and highly professional lawyers and we play by the same 
substantive and procedural rules as other lawyers. 

Getting to McCollum-Stenholm, the proposed prohibition against 
solicitation in fact only creates another barrier to access, which 
will prevent farmworkers from gaining legal assistance—necessary 
legal assistance. Denial of such access is being done under the 
guise of preventing solicitation. 

As mentioned before, migrant farmworkers are highly dependent 
on their crew leaders, on the raiteros, and fallulqueros, the people 
who sell them lunches in the fields at exorbitant prices. Quite 
simply, the fact is that these persons who are part of the problem, 
would not bring the workers they are exploiting to Legal Services' 
offices. 

To surmount this access barriers, our prograuns go to farm labor 
camps, usually in the evenings, and inform farmworkers about 
services that are available to them. We answer their questions in 
Spanish and English. We distribute education materials on the 
right to minimum wage, field sanitation and such basics as fresh 
drinking water, the availability of food stamps, hesdth services, and 
other such benefits. 

One of the unspoken goals of this prohibition is to separate farm- 
workers from their lawyers. That is not a legitimate goad, and, it 
should not in any way be endorsed by this committee. 

Another element of McCollum-Stenholm, under the guise of ex- 
pediting the resolution of disputes, would require farmworkers to 
exhaust any and all administrative remedies before they could file 
suit. 

Upon closer analysis, if s just another way of handicapping the 
rights of farmworkers and slowing down, or entirely preventing 
them from exercising their rights. These precedural rules restrict 
the options for their lawyers. It completely ignores the fact that 
Federal law, and the law of most States, already requires exhaus- 
tion of administrative remedies where there is an effective admin- 
istrative remedy. 

On the question of alternate dispute resolution, both this require- 
ment and the other one invite delay and the potential for abuse 
and prejudice. Curiously, this provision would prohibit filing a law- 
suit or otherwise pursuing litigation against a farmer or grower as 
long as the other mediation proceedings were under way, but does 
not address whether it would toll the running of the statute of 
limitations. 

Another fiction that has been created is that farmworkers must 
be identified to growers or crew leaders regardless of the circum- 
stances. We know that violence is all too common against farm- 
workers; so is retaliation for the mere seeking of legal help. 

Sometimes we have to make decisions about under what circum- 
stances it is prudent and professionally responsible to disclose the 
name of a client; that is a judgment that has to be made on a case- 
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by-case basis. Federal law already permits that, especially in the 
filing of complaints. 

The solution as proposed would be to basically yank the lawyers 
from their clients and also to try through the back door to change 
some very fundamental rights, including rights under AWPA. 

We do not need to chamge the rules for farmworkers and single 
them out for special treatment and, in fact, adverse treatment. 

Interestingly today, and at other times, I think that you have 
heard from a very powerful lobby, the Ag lobby. But interestingly, 
you have not heard from the other side—the farmworkers. Farm- 
workers cannot come to this committee and explain in detail the 
kind of suffering that they experience in the fields. 

The so-called reforms are nothing more than a proposed separate 
and unequal system of justice for farmworkers under the guise of 
reform. 

We are at a very important juncture in the history of farmwork- 
er rights. Two years ago, I became a migrant once again. In cele- 
bration of the 200th anniversary of the signing of the Constitution, 
I travelled to Philadelphia and was struck by Ben Franklin's re- 
marks upon the conclusion of the Constitutional Convention. 

At the beginning of the Convention, Ben Franklin noticed a 
carved sun on the headrest of General Washington's chair and 
wondered whether it was a setting or a rising sun for the fledgling 
nation. But upon the signing of the Constitution he was sure that it 
was a rising and not a setting sun. 

I ask you, let it not be said years from now that we permitted 
the sun to set on the rights of farmworkers in the guise of reform. 

Thank you. 
Mr. FRANK. Thank you, Mr. Saucedo. 
[The prepared statement of Mr. Saucedo follows:] 



PREPASZD STATEMENT OP VAIERIANO SAUCEDO, ON BEHALF or THE CALIFORNIA RUKAL 
LEGAL ASSISTANCE 

Mr. Chair and Heabers of tha Subcomlttae: 

Thank you for this opportunity to testify before you today. I 

aa Vaieriano Saucedo, director of the Migrant Faraworker Project 

for California Rural Legal Assistance.  I have worked in legal 

services for fourteen years   the last ten vith California Rural 

Legal Assistance. Before addressing our concerns with the 

'reforas" affecting the rights of agricultural workers advanced by 

Congressaen Stenhola and McCollua, I want to share with you ay 

special affinity with aigrant faraworkers. 

I was bom in Tomillo, Texas and grew up as a aigrant 

faraworker. During ay early childhood, ay faaily traveled froa 

west Texas to central California and back. He picked oranges, 

cherries, apricots, pears, and prunes; our specialty was tree 

crops. In the mid-1960's we aoved to central California and froa 

there we aigrated to northern California, Oregon and Washington. 

The conditions that we faced were intolerable and, at tiaes, 

inhuaane. I will never forget the deplorable conditions which we 

encountered. If we were fortunate enough to find housing, it was 

usually in coaplete disrepair. When there was no housing we aade 

temporary shelters out of pallets, or fruit boxes. Other tiaes we 

lived In barns and tool sheds. Where there was nothing else 

available, we lived in our car. There were no toilets or drinking 

water in the fields. We were exposed to pesticides and, on several 

occasions, we were actually poisoned. 



Most of the work that w did was don* by piece rate and 

everyone worked, even ay little brothers and sisters. Although 

there were seven of us children plus ay Bother and father, as a 

group, seldoB did we earn the alnlaua wage. 

If we had problems with poor housing or if we were underpaid 

or not paid at all, we did not have any recourse. At that time, we 

couldn't turn to anyone for help because we lived in isolated labor 

camps and many times when we migrated to a community, we did not 

know anyone other than perhaps the farm labor contractor or grower 

who had recruited us. Oftentimes, these were the same persons who 

were the source of our problems. 

The living and working conditions which we endured twenty 

years ago have not changed dramatically for farmworkers. Many 

farmworkers still live in labor camps which are filthy and unfit 

for human habitation. Farmworkers are often recruited to travel 

far from their homes, promised certain wages and working 

conditions, only to find upon their arrival broken promises and 

few, if any, choices. We find that minimum wages are not being 

paid as required by the law and that farmworkers are still being 

exposed to dangerous pesticides. Farmworkers are being transported 

to work in unsafe vehicles and, in several instances, farmworkers 

have actually been injured or killed. (See e.g. Adams Fruit Co. v. 

Barrett 110 S. Ct. 1384 (March 21, 1990) farmworkers who were 

injured while being transported - in an unsafe vehicle obtained 

relief under AWPA). These are not descriptions of living and 

working conditions from our nation's distant past but descriptions 



of conditions which are going on today and are still all too 

coBunonplace. 

Migrant farmworkers are a client population unlike any other 

that legal services represents primarily because of existing 

special barriers to necessary legal services. These barriers 

Include nobility, language, lack of familiarity with the legal 

system, fear and distrust of the legal system, rural isolation 

usually exacerbated by living in hard-to-reach labor camps, and 

dependence on farm labor contractors, "raiteros" and "falluqueros." 

In response to the special needs of migrant farmworkers, migrant 

legal services was created to give farmworkers better access to the 

legal system. 

Much of the litigation conducted by migrant legal services 

arises under the Migrant and Seasonal Agricultural Worker 

Protection Act, commonly known as "AWPA". This federal statute, 

passed in 1982 as a compromise between farmworker and agricultural 

organizations, including the American Farm Bureau Federation, 

grants farmworkers certain mlnlmua protections in their employment 

relationship with growers and crew leaders. AHPA requires certain 

minimum housing and transportation standards and requires an 

employer to disclose the terms and conditions of employment when 

recruiting farmworkers. It also provides for the reduction of any 

damage award If a court finds that a farmworker did not attempt 

good faith negotiations to settle his claims prior to filing suit 

  a requirement which was Included at the insistence of 
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agricultural groups involved in negotiating AWPA. Finally, AWPA 

allows famworkers to file suit for AWPA violations without the 

necessity of exhausting administrative remedies an option which 

has proven necessary to the protection of farmworkers' rights under 

the statute because AHPA's administrative remedies are incomplete 

and inadequate in that they do not allow for normal relief such as 

money damages or injunctive relief. 

Any lawyer would be proud of the record of migrant legal 

services in AWPA cases. Of the twenty-nine (29) reported AWPA 

cases, migrant legal services has won 26. This success rate 

underscores the quality of legal work done by migrant program staff 

and their professionalism and dedication. 

Critics of migrant legal services have sought to create an 

image that migrant legal services attorneys are out to "get" 

agricultural employers and that the cases they file are frivolous. 

The record clearly does not support such allegations. The simple 

fact is that there are employers who comply with the law and there 

are others who do not. The ones who fail to pay minimum wage, who 

hire unscrupulous farm labor contractors, who house farmworkers in 

deplorekble conditions, or who transport farmworkers in unsafe 

vehicles are being sued. They are also the ones who hurt law- 

abiding growers and undermine the agricultural industry. The 

record shows that a very small percentage of agricultural employers 

have been sued and, because those employers were operating outside 

the law, they lost. 



Mr. StenholB and Mr. McCollvui, aiding with a small but vocal 

segment of the agricultural Industry are now asKlng for special 

rules which will make It more difficult to protect the rights of 

farmworkers. Unlike our critics, migrant legal services attorneys 

do not ask for special rules or treatment under the law. He simply 

play by the same substantive and procedural rules as every other 

lawyer. If the law requires exhaustion of administrative remedies, 

we, like every other lawyer, exhaust those remedies. If the court 

requires mediation, we mediate. If the rules of civil procedure 

require sworn affidavits, we file sworn affidavits. If the court 

hearing our case does not grant us leave to file a John Doe 

complaint under Rule 10 of the Federal Rules of Civil Procedure, we 

file in the name of the farmworker. 

He are highly professional, dedicated lawyers. Like every 

other lawyer, we only ask for a level playing field and to not be 

handicapped by special rules directed at limiting our ability to 

seek justice on behalf of our farmworker clients. 

Let me now turn my attention to the agricultural provisions in 

Congressmen Stenholm and McCollum's "reform" proposal and 

demonstrate how they would handicap not only the rights of 

farmworkers but also our ability to effectively represent 

farmworkers. 

A. The proposed prohibition against "solicitation" 

creates a barrier which prevents farmworkers from gaining access to 

legal assistance under the guise of preventing solicitation. 

One of the problems farmworkers have is that they are not 



aware of the protections given then by law. An Important function 

of legal services Is to infora poor people. Including faraworkers, 

of their rights. 

As mentioned before, migrant farmworkers generally live in 

Isolated rural areas and are highly dependent upon their crewleader 

for most things including transportation. Quite simply, 

crewleaders, who are often part of the problem, do not and would 

not bring the workers they are exploiting to a legal services 

office for assistance. 

To surmount this access barrier, migrant legal services 

offices conduct farmworker outreach   programs go to farm labor 

camps, usually in the evenings after working hours, and inform 

farmworkers about the services available to them from legal 

services. Accordingly, programs answer questions, distribute 

educational material in English, Spanish and other languages on the 

right to minimum wage, field sanitation and fresh drinking water, 

and the availability of food stamps, health services and other 

benefits. 

Recently, a legal services lawyer in West Virginia told me 

about an incident which illustrates the benefit of farmworker 

outreach. During an outreach visit to a labor camp 70 miles from 

his office, he met farmworkers who had just come from South 

Carolina. While in South Carolina, they were housed in a labor 

camp they described as being surrounded with a barbed wire fence. 

The camp was miles from the nearest town. While at that camp, they 

often did not get any money on pay day after the crewleader made 
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vhat appear to ba Illegal deductione for purchases at a company 

store that he operated an activity that was outlawed by 

Congress 30 years ago. Although the farmworkers had a sense that 

they were being treated wrongly, they did not know about legal 

services in South Carolina. 

When they got to West Virginia, they did not know about legal 

services there, either, until the legal services attorney net then 

on a farmworker outreach visit. Kow, those farmworkers are being 

represented. Without such outreach efforts, the farmworkers would 

never have obtained legal assistance. 

The Stenholm/HcCollum amendment prohibiting "solicitation" 

would, in fact, prevent such outreach efforts. One of the unspoken 

goals, and certainly an effect, of the prohibition against 

"solicitation" is to prevent farmworkers from gaining access to 

legal services and to insulate agricultural employers. This is not 

a legitimate goal and should not be in any way endorsed by this 

committee. 

B. Under the ouise of expediting the resolution of disputes. 

another proposed amendment would require farmworkers to exhaust any 

and all administrative remedies before thev could file suit. 

This amendment has been touted as a means of resolving 

disputes economically and expedltiously for all of the parties. 

Upon closer analysis, it is just another way of handicapping the 

rights of farmworkers by slowing down or entirely preventing their 

litigation amd restricting the options for their attorneys. 
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This amendment would require a legal services attorney—but 

not a private attorney—to jump through four hoops before he could 

even pick up a telephone to call an agricultural employer to 

attempt to resolve even the simplest of problems. 

First, the Stenholm/HcCollum provisions on dispute resolution 

require exhaustion of "any and all" administrative remedies, 

whether or not they can result in a final resolution of a client's 

problem.  It completely ignores the fact that federal law   and 

the law of most states   already requires exhaustion of 

administrative remedies where there is an effective administrative 

remedy. This measure Imposes upon farmworkers represented by legal 

services attorneys a burden which not only does not currently exist 

for any other litigants but, more importantly, would not be imposed 

upon any other group of litigants. 

Contrary to the impression given by agricultural employers, 

there are no effective administrative remedies for the most common 

violations of the minimum wage law and AHPA. As mentioned before, 

when Congress enacted AWPA, it explicitly decreed that farmworkers 

need not exhaust administrative remedies before filing suit under 

the AWPA. It did this because experience during the prior 20 years 

had shown the U.S. Department of Labor (DOL) was either unwilling 

or unable to devote the resources necessary to enforce the laws and 

protect farmworkers. DOL now has less than one full-time person 

per state to enforce all provisions of AWPA, the minimum wage law, 

and field sanitation standards for farmworkers. With this history. 

Congress determined the bast way to prevent abuse of farmworkers 



232 

was to give them the right to file suit and protect thenselves. A 

recent article In The Agricultural Econonics and Law Journal 

suggests that AHPA has achieved its purpose of bringing aany 

employers into compliance with the law. 

Moreover, although DOL does investigate violations of AHPA, it 

does not obtain any compensation for farmworkers injured by the 

violations. DOL can only assess civil money penalties for 

violations, and those penalties are paid to the government, not to 

farmworkers. DOL also Investigates minimum wage complaints, but it 

often settles the complaints for far less than the full amount owed 

to workers because it lacks the resources to fully enforce the law. 

Second, before a legal services attorney can contact an 

agricultural employer to try to informally resolve a complaint, the 

Stenholm/McColluB amendment would require the use of "alternative 

dispute mechanisms." This, too, is wholly unnecessary. Under 

AHPA, when a court sets statutory damages to be awarded to a 

farmworker, it can consider efforts made to resolve the case 

without litigation. 29 U.S.C. S 1854(o)(2). This requires 

lawyers for farmworkers to attempt good faith negotiations or risk 

reduction of statutory damages. The record of reported cases 

clearly shows that there is no case where damages have been reduced 

because a legal services lawyer did not attempt to negotiate a 

settlement. It is noteworthy, however, that damages have been 

increased because a grower refused to negotiate. Frenel v. 

Freezeland Orchard. Co.. 108 Lab.Cas. (CCH) f 35,016 (E.D.Va. 

1987). 

10 



Another defect In this provision is that it would require use 

of "alternative dispute resolution" nechanisns without regard to 

irtiat those nechanlsms would be or whether their use would prejudice 

a farmworker's rights or claims. Both this requirement and the 

exhaustion of administrative remedies invite delay and the 

potential for abuse. Curiously, this provision would prohibit 

filing a suit or otherwise pursuing litigation against a fanner or 

grower as long as the other proceedings were under way, but does 

not address whether it would toll the running of the statute of 

limitations. 

The third hoop presented by the proposed amendment is the 

requirement that the farmworker client must be identified to the 

grower or crewleader regardless of the circumstances. Violence 

against farmworkers is all too common. So is retaliation for 

seeking help from legal services. See. Monville v. Williams. 107 

Lab.Cas. (CCH) 1 34,979 (D.Md. 1987) (farmworkers beaten after 

they complained about wages and fired after they consulted with a 

legal services attorney in Maryland); U.S. v. Booker. 655 F.2d 562 

(4th Cir. 1981) (crewleader convicted of holding workers as slaves 

through threats of serious injury or death); U.S. v. Warren. 772 

F.2d 827 (11th Cir. 1985) (same). 

Rule 10 of the Federal Rules of Civil Procedure already 

requires that court documents identify the complaining party. 

However, caselaw   unlike the proposed amendment   recognizes 

an exception. Where protection of the identity of the plaintiff is 

necessary to safeguard against harassment or violent retaliation, 

IX 



federal caselaw permits John Doe coaplalnts upon a proper showing 

to the court. Doe v. Steqal. 653 r.Jd 180 (5th Clr. 1981). The 

proposed anendaent would deny to indigent farmworkers this 

protection which is available to all other litigants with civil 

clains and which, if imposed, may result in death or bodily injury 

to farmworkers. 

The fourth hoop required by the proposed amendment is that the 

legal services lawyer obtain from the client a detailed affidavit 

setting out all the facts of the client's claim. This must be done 

before an attempt can be made to contact the farmer to resolve even 

the simplest matter. Again, the requirement is clearly designed to 

discourage farmworkers from getting legal help, and to deprive 

legal services attorneys of time to provide it. 

Further, if suit is filed, the affidavit would have to be 

attached to the complaint. This is not required of any other 

plaintiff in a civil suit for damages.  The Stenholm/McCollum 

proposal would effectively amend   for farmworkers only   the 

Federal Rules of Civil Procedure. The requirement of verified 

affidavits with complaints was abolished over fifteen years ago, 

after a thorough study and revision of the Federal Rules. There is 

no reason to reimpose it upon a small group of working poor people 

who are simply attempting to enforce their rights under the lav. 

The so-called reforms would create nothing less than a 

separate, and unequal system of justice for farmworkers.  Second 

class justice for farmworkers   one of the nation's most 

oppressed  and  exploited  groups     should  not  under  any 
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circuastances be endorsed by this committee. 

In the final analysis, the agricultural provisions are not 

reforms. It reminds me of another "reform" which I experienced 

when I was growing up in Texas. On my birth certificate it says 

that I an Caucasian, although I am of Mexican descent. But after 

the Brown decision in the 50's, schools in my community were 

integrated by allowing black school children to attend school with 

Mexican children because we were "Caucasians". However, there was 

still a separate "white" school which had no Mexican or Black 

students. Although the schools were still in fact segregated, 

there was compliance with the mandate of integration. Here, again, 

under the guise of reform, a second class system is being created 

for farmworkers. 

Two years ago I became a migrant once again. In celebration 

of the 200th anniversary of the signing of the Constitution, I 

traveled to Philadelphia and I was struck by Ben Franklin's remarks 

upon the conclusion of the Constitutional Convention. 

At the beginning of the Convention, Ben Franklin observed a 

carved sun on the headrest of General Washington's chair and 

wondered whether it was a setting or a rising sun. But upon the 

signing of the Constitution he was sure that it was a rising and 

not a setting sun for the fledgling nation. So, let it not be said 

years from now that we permitted the sun to set on the rights of 

farmworkers in the guise of reform. 

Thank you for the opportunity to address you today. 
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Mr. FRANK. We've been called to a vote. Thank you. The testimo- 
ny was very much to the point and concise, and I appreciate that. 

We will be in a brief recess. 
[Recess.] 
Mr. FRANK. The committee will reconvene. 
I apologize, it was a previous question followed by a vote on the 

rules so I had to wait. 
We had just heard from Mr. Saucedo and now we are going to 

hear from Mary Lee Hall. Please go forward, Ms. Hall. 

STATEMENT OF MARY LEE HALL, DIRECTOR, ON BEHALF OF 
THE FARMWORKERS LEGAL SERVICES OF NORTH CAROLINA 
Ms. HALL. Thank you. Before I start, Mr. Chair, we would like to 

hold the record open so that we  
Mr. FRANK. Yes, we'll hold the record open; go ahead. 
Ms. HALL. Thank you. 
My name is Mary Lee Hall and I am the Director of Farmwork- 

ers Legal Services of North Carolina, which is a part of Legal Serv- 
ices of North Carolina. 

Farmworkers Legal Services of North Carolina is currently en- 
gaged in a dialog with the North Carolina Pickle Growers 
Association. 

Mr. FRANK. Who growers? 
Ms. HALL. Pickle. 
Mr. FRANK. Pickle Growers. 
Ms. HALL. I know that sounds odd but that's what they call 

themselves, and you probably thought pickles were processed and 
not grown—it refers to the small cucumbers that eventually 
become pickles. 

I think that our experience with this project is relevant to the 
alternative dispute resolution requirement in the McCollum-Sten- 
holm package that's before you. 

We came to be involved in this process because in 1989 we were 
engaged in our State legislature in negotiating a bill concerning 
migrant labor camps with a number of other groups, and the lead 
grower group in that matter was the North Carolina Pickle Grow- 
ers Association. 

North Carolina is a State which has a large migrant work force 
and 95 percent of our clients live in employer-controlled housing 
and labor camps. 

We had a situation which we had four different agencies who 
were permitting camps with differing standards and our compro- 
mise bill came out—consolidated all of this in the North Carolina 
Department of Labor with one set of standards which complied 
with the OSHA standards, which are applicable under the Migrant 
and Seasonal Agriculture Worker Protection Act, so that a grower 
receiving certification from the North Carolina Department of 
Labor, that certification would be sufficient to meet his responsibil- 
ities under AWPA as having housing which was certified as in 
compliance with all applicable State and Federal standards. 

After this bill passed in the fall, the attorney for the Pickle 
Growers contacted me and asked, since we had been successful in 
that process, if we would like to sit down and talk to some of their 
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growers. I was delighted to do so. We met a couple of times and 
sort of planned what we would do. We had a meeting in March 
with a group of pickle growers—I think about seven. It's an inter- 
esting industry. There are very large growers, very small grow- 
ers—a handful of processors, and there were representatives of all 
of these folks at the first meeting—and myself and one other 
person from our staff. 

We didn't do this in a vacuum. There has been a similar project 
going on for a number of years now in Pennsylvania. And before 
we started this, I talked at some length with the person who has 
been the mediator on that project, who indicated to me that he 
thought one of the most useful things as apart from the individual 
dispute resolution process, was just what he called macromediation, 
or sitting down and discussing how we came to to come to the 
table; because he thought that Migrant Legal Services folks and 
farmers tend to have very different world views—and the sharing 
of those views was very useful for the eventual success of the 
project. 

So that's what we did in March, and we're going to meet again in 
June. 

Mr. FRANK. March of this year? 
Ms. HALL. Of this year. 
As I indicated in my written testimony, I think it was useful for 

a number of reasons. I think it was useful in that we heard them; 
we got to hear what they wanted to tell us directly. It was useful 
because we were able to sort of say, well, maybe there's some 
things that we agree about, that we can work on together, like in- 
creased farm safety, independent housing for farmworkers. 

I think it was useful for all of us because we were able to sort of 
debunk some of the myths about who we are and what we do. 

We are still a long ways. We agreed to continue this process and 
to see if we can find some sort of alternative dispute resolution 
mechanism that we can agree upon. 

We don't have much notion of what it would be. I am sure I have 
some ideas about what I would like; I'm sure they have some ideas. 
But what we have agreed to do is engage in the process. 

I'd like to point out that there's nothing that prohibits any other 
grower group in the country from doing the same thing right now. 
I am quite sure that my colleagues across the country would be 
quite willing to respond to any invitation to sit down and discuss 
such a procedure with other folks. 

I have to say, though, that voluntariness is a big part of this 
process. I feel comfortable with this particular process. I would not 
feel comfortable being forced to engage in a process with some 
other grower groups in North Carolina—groups that have contin- 
ually, in whatever forum that's been available to them—attacked 
our progremi and attacked the basis of representation of our 
clients. 

Mr. Babb, who is the attorney for the Pickle Growers, has long 
been a supporter of Legal Services in North Carolina and of Legal 
Services in general, and has demonstrated that support, both in the 
State legislature and in his bar activities. I feel comfortable about 
that. I don't feel it's a subterfuge for the destruction of Migrant 
Legal Services. 
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I think that the McCollum-Stenholm provisions that are being 
proposed are different. I think it's another hoop that farmworkers 
would have to jump through. As I have detailed in my testimony, 
farmworkers already face a lot of barriers in getting access to the 
courts. 

In North Carolina, almost everyone lives in a migrant labor 
camp, under employer scrutiny. People are routinely retaliated 
against for complaining. Every season, for such simple matters as 
collecting wages for people—the employer refusing to pay wages, 
we have clients threatened. In some cases the threats are actually 
carried through. 

We have good reasons, I think, for not wanting to delay any fur- 
ther the access of our clients to the courts. And quite simply, we 
believe that farmworkers should be treated like everyone else in 
terms of their access to the judicial system. 

Mr. FRANK. Thank you. Thank you both. 
[The prepared statement of Ms. Hall follows:] 
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PREPARED STATEMENT OF MARY LEE HALL, ON BEHALF OF THE FARMWORKERS LEGAL 
SERVICES OF NORTH CAROLINA 

TESTIMONY OF MARY LEE HAtL, 
FAKMWORKESS LEGAL SERVICES OF NORTH CAROLINA 

Mr.  Chair and membars of the •ubconmlttea, I appreciate 

this opportunity to appear before you today and to tall you about 

some of the things we are doing in North Carolina to improve 

communication between our program and agricultural employers.  My 

name ia Mary Lee Hall and I am the director of Farmworkers Liagal 

Services of North Carolina, which is a component of Legal 

Services of North Carolina.  I have been with the program since 

April of 1968.  Before that, I did elnilar work In Florida for 11 

years. 

Farmworkers Legal Services of North Carolina is a three 

lawyer program, serving migrant farmworkers and their families in 

North Carolina.  Migrant farmworkers work in almost every area of 

our state, from apples and Christmas trees in the mountains, to 

tobacco and white potatoes on the coast. Host migrant 

farmworkers are employed in the tobacco, sweet potato, cucumber 

and apple harvests. 

Our experiences have relevance to the matters in the 

Stenholm-McCollum proposal which bear the misleading title of 

"Procedural Safeguards for Agricultural Litigation", and 

particularly to the prohibition against litigation or against 

settlement negotiations with an agricultural employer unless 

alternative dispute resolution has been utilized.  This year, we 

embarked on what we hope will be a series of discussions with the 

North Carolina Pickle Growers Association.  It is our hope if 

both we and the member pickle cucumber growers decide It would be 
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in our best interest, that th* result of our discussions will ba 

some alternative dispute resolution procedure which meets both 

our needs. 

I would like to relate how we came to be involved in this 

process.  The vast majority, probably more than 95%, of the 

migrant farmworkers in North Carolina, as well as a large 

proportion of seasonal faraworkers, live In anployer-controlled 

housing, either labor campa or tenant houses.  Our program had 

been involved in a series of cases against the various federal 

and state governmental agencies charged with the inspection and 

issuance of permits for labor camps for negligent issuance of 

permits for camps not meeting the standards.  No less than four 

different agencies, the U.S. Department of Labor, the North 

Carolina Department of Labor, the North Carolina Employment 

Security Commission, and the North Carolina Division of Health 

(through each of the 100 county health departments) were involved 

in inspecting and issuing permits for labor camps.  As a result 

of a pending class action, the health departments were eager to 

get out of the inspection business, and grower groups decided it 

would be in their interest to have a more uniform Inspection 

system, with standards which net their responsibilities under the 

federal law. 

In early 19B9, Farmworkers Legal Services, the agencies, 

and various grower groups sat down together to attempt to 

negotiate a new law which would set uniform standards for 

farmworker housing meeting a housing provider's obligations under 

the Migrant and Seasonal Agricultural Worker Protection Act, 
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oantrallse •nforcamant in th* Worth Carolina Department of Labor, 

and provide a sufficient budget for that agency to neet Its 

Bandate under the statute. The grower group which took the lead 

In the negotiation process was the Horth Carolina Pickle Growers 

Association.  Their attorney, Henry Babb, a former president of 

the North Carolina Trial Lawyers Association and well known In 

the General Assembly, was instrumental In helping the parties to 

negotiate a bill. The negotiated bill passed the General 

Assembly overwhelmingly in the early summer.  Many members of the 

legislature expressed pleasure and surprise that historical 

adversaries had bean able to reach agreement;  one even alluded 

to the prophecy of Isaiah, that the lion shall lie down with the 

lanb, having been fulfilled in this process. 

In the fall of 1969, Mr. Babb contacted me, suggesting 

that it might be useful to meat with some of his clients and come 

to a batter understanding with them.  I suggested to him that we 

enlarge the process and explore whether we could agree on some 

sort of alternative dispute resolution system for individual 

worker complaints.  I did this with the express approval and 

support of the Board of Directors of Farmworkers Legal Services) 

a number of our board members were acguainted with Mr. Babb and 

felt that he had always been very supportive of legal services 

and that this effort would be worthwhile. 

We have now had two meetings with Mr. Babb, and one 

meeting with a committee of 8 or 9 pickle cucumber growers and 

processor representatives.  At this point we are engaged in 

dialogue;  we have listened to the growers' concerns about their 
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future workforce and their responslbilltie* as agricultural 

employers.  We have expressed our view that many of the problems 

our clients face result from their historical exclusion from the 

protections other worker have enjoyed since the New Deal, that 

from our perspective part of the solution is that farmworkers 

must be able to have the same expectations as other workers about 

their jobs-- that they'll actually receive compensation for their 

work, that the taxes deducted from their pay will actually be 

reported and paid in, that they'll be able to draw unemployment 

if they're laid off, workers compensation if they're Injured, and 

that with hard work they can make actually make enough to support 

themselves and their families.  We also discussed the desire of 

our clients for more steady work. 

We are going forward with our dialogue.  Our next meeting 

with this group is scheduled for June.  In additon to discussing 

our differences, we are planning to explore other areas in which 

we night have a common interest, possibly better farmworker 

housing independent of employers or increased farm safety. He 

have agreed to see if we can work towards some sort of 

alternative dispute resolution procedure. 

Farmworkers Legal Services of North Carolina and the 

North Carolina Pickle Growers Association currently have a joint 

grant proposal pending before the National Institute for Dispute 

Resolution for funding to provide a mediator to help us through 

our dialogue and for mediators for the Individual dispute 

resolution procedure.  The Private Adjudication Center at Duke 

University has agreed to be the rscipent and is engaged in the 
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process of saarchln? for sultabl* inparcial parsons to be 

madiators, as wall as for additional funding for tha project. 

Our dialogue did not happen in a vacuun.  In planning our 

course , we were instructed by a pilot project in Pennsylvania. 

In our discussions with the mediator In that project, we learned 

that he felt that the aost useful part of that process was the 

discussions that too)c place before the dispute resolution 

procedure was agreed upon.  In his view, agricultural employers 

and farmworkers representatives cone to the table with markedly 

different world views; he felt that the process of exploring 

those differences was very worthwhile. 

Our first meeting certainly proved his point.  At this 

meeting, seven pickle growers or processor representatives, their 

attorney Mr. Babb, and two Farmworkers Legal Services staff 

ware in attendance.  I must admit that I approached the meeting 

with some trepidation, both because of the ratio and because I 

felt that all our rbles would be less compromised if we had a 

neutral facilitator for the discussion. Nonetheless, I went.  I 

learned that a number of tha growers had also approached the 

meeting cautiously and that some of their peers, who weren't 

present, had expressed doubts about their sanity because they had 

decided to attend. 

Wa had an interesting, and seemingly productive 

discussion about their concerns about our program, or more 

accurately, their concerns about the myths about our program.  He 

discussed why we visit workers in labor camps, why we go in the 

evenings or weekend afternoons, what we talk to workers about, 
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wh«t th«y talk to us abour, how people contact us for halp.  I 

believe It was enlightening to the pickle growers and processor 

representatives and that at the conclusion of the discussion, all 

those in attendance understood that we visit labor camps to talk 

to workers, to let them know about our services, to distribute 

literature about the law as it applies to them, and, generally, 

just to let them know how they can get in touch with us.  I am 

convinced that a number of those present had not made the 

connection that we went in the evenings to avoid interference 

with the workday, and that visiting workers in the camps was one 

of the few ways we had to let the workers know about our 

availability.  It was also ny impression that it had honestly not 

occurred to a number of the participants that a lot of the 

information we give to workers concerns immigration, foodstamps, 

and other matters peripheral to the employment relationship.  In 

fact. It la extremely rare that anyone approaches us about an 

employment related problem while we are visiting a camp.  Clients 

tend to approach us with such problems either by coming to our 

office or calling us on the phone. 

The growers at the meeting emphasized that they wanted to 

hear of any problems right away so that they could correct them. 

We assured then that Is our practice.  One of the growers present 

uurx:ubu£at^Md t:hat In ffucjt^ w« had cont.act«d him iminvdia^ttly la«t 

foil when one of his workers was threatened by the contractor 

after talking with our staff.  On* grower asked if the farmers 

could always be present to hear what we said to the workers.  His 

attornoy pointed out to him that wo visit tho camps in the role 



245 

of lawyers, and that ha wouldn't want Farmworkers Legal Services 

to bo present ever/time they had a conference , so we could hear 

what was said.  At the conclusion of our first meeting, I believe 

that we had started down the road towards a better understanding 

of each other. 

Our experiences with the Pickle Growers 

Association, albeit limited, show that any alternative dispute 

machanisin must be voluntary.  Our project has a chance because 

both sides feel they have something to gain by the process.  As 

we said in our joint application to NIDR: 

"Both sides have dissatisfactions with 
the alternatives when AKPA damages suits are 
involved.  From the workers' viewpoint, if 
litigation is required, the dispute may take 
years to resolve.  Growers, on the other hand, 
feel that chey must settle cases because of the 
relatively high cost of litigation.  Thus, 
while most disputes are settled, external 
circumstances, such as the cost of litigation, 
the length of time inherent in litigation, the 
mobility of the workers and language barriers, 
tend to be the motivating factors for 
settlement and the parties rarely come to a 
better understanding of each other.  Each side 
tends to leave the settlement feeling coerced 
by circumstances beyond their control." 

Because the parties have come to our process totally 

voluntarily, we are open to the process.  If I had no choice 

but to engage in this process, the Pickle Growers would have an 

enormous advantage and I would, quite naturally, be much more 

closed to the possibilities of dialogue.  I also know that I am 

comfortable that this project with the Pickle Growers is not a 

subterfuge for the destruction of legal services for migrant 

farmworkers;  I could not say the same for all other grower 

groups in North Carolina.  It is clear to me that the provisions 
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of Stanholm-HcCollun ragarding agricultural suits are not in 

support of equal justice tor nigrant farmworliers, and I would be 

extremely reluctant to ent«r into any alternative dispute 

resolution process with those whom I had reason to believe were 

pushing for alternative dispute resolution simply as a way to 

delay or deny Juatice to my clients. 

Z am aware of two other farmworker legal services 

programs who are involved in alternative dispute resolution. One 

is the Pennsylvania program I mentioned earlier;  the other is 

the West Virginia program.  In both instances, the process was 

entered into voluntarily by both the legal services program and 

the agricultural employers.  There is nothing which prohibits 

grower groups interested in meeting with farmworkers' legal 

services advocates from doing so at present.  I know that my 

colleagues across the country would respond to an invitation to 

do so.  It is entirely another matter to effectively bar a 

migrant farmworker from access to the courts simply because he or 

she has a problem with the employer and is represented by a legal 

services program. That is the impact of this proposal;  if the 

proponents are truly interested in resolving famworker-tamer 

problems, not suppressing worker complaints, they are free to 

initiate a process with any farmworker legal services program 

right now. 

There is implicit in the Stenhom/HcCollum proposals the 

notion that farmworker legal services programs are always 

confrontational and never willing to discuss disputes short of 

litigation.  Nothing could be further from the truth.  I believe 
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tha problams our olianta have and tha way wa handla than in Horth 

Carolina ara fairly representatlva of tha altuatlon In other 

programs.  Tha typical client who contacts our office has been 

recruited under false premises, brought to North Carolina and 

placed in employer controlled housing which in some basic way 

falls to meet the standards (no running water, no hot water, no 

heat in cold weather, mattresses on the floor), been paid in cash 

with no pay receipt or with a receipt which does not Identify the 

deductions taken from his or her pay, had Social Security taxes 

deducted from his or her pay but neither reported nor remitted to 

the government, and otherwise had large, unauthorized, amounts 

deducted from his or her pay, reducing the pay below the minimum 

wage.  Some of our clients only want to gat their wages from the 

last period.  Others choose to seek their unpaid minimum wage for 

the entire period of employment and damages under the Migrant and 

Seasonal Agricultural Worker Protection Act. 

As you know, the Migrant and Seasonal Agricultural Worker 

Protection Act, or AWPA, provides that any aggrieved person may 

bring a civil action for actual damages or up to $500 statutory 

damages per violation of the Act.  It also provides that the 

court may take settlement efforts Into account in awarding 

damages. 

Whan a client decides to pursue only the wage claim, it 

is our practice to try to deal with it as expeditlously as 

possible, normally by calling the agricultural employer to get 

the wages inmedlately.  Usually, the client has just left the 

employer and needs the money to get to the next job.  If the 
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problsD occurred in the past, of course, there is not usually ths 

sane need for iniBedlacy.  When a client wants to pursue claims 

under the minimum wage law and AWPA, after a preliminary 

investigation, we normally send a letter to the grower notifying 

the grower of the claims and asking the grower to contact us 

about them, k  number of growers have been perturbed by the 

receipt of these letters, and they have been the source of much 

controversy.  In fact, after I came to North Carolina in 1988, I 

encouraged the other attorneys to use a much shorter initial 

letter, which simply invited an employer to contact us about a 

problem.  The attorneys had been using a letter which detailed 

all the claims, and which, if there was a tear of retaliation, 

did not disclose the client's name.  The State Bar of North 

Carolina has specifically approved of this latter practice as a 

valid exercise of an attorney's discretion in the best interest 

of his client;  the opinion is not limited to legal services 

attorneys.  In fact, every season, several of our clients are 

threatened with bodily harm or fired or otherwise retaliated 

against for consulting us. 

In our pilot project with the North Carolina Pickle 

Growers Association, we have a forum in which to discuss our 

practice regarding letters to employers about AWPA and minimum 

wage claims.  The topic arose at the meeting I alluded to 

earlier.  Although only one of the growers present, as far as I 

know, had ever received such a letter from us, they all reacted 

to the mention of the letters as if they had each received a 

dozen.  Several of the growers asked why we couldn't just call 
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than on th* phone if th«r* waa a problan.  in fact It ia our 

policy to call them when there is an Innedlate problem that they 

can resolve right away, auch as getting a worker's pay, or a 

threat against a worker.  Sonetimea, though, it haa been our 

experience that i^ la virtually impossible to contact a grower in 

a timely mannner on the phone.  For exanple, in the fall of 1989, 

during a canp visit a worker requested our assistance in getting 

his alien registration nuaber so he could apply for a replacement 

lawful temporary resident card. He had the card when he started 

his employment, but had lost it.  We knew that the grower, who 

had checked the card pursuant to the employer sanctions 

provisions of the lanigration Reform and Control Act, should have 

the number.  The worker needed the number in order to get a new 

card, but could not successfully comnunlcata this with the grower 

because of the language barrier and his work and housing being 

some distance from the grower.  It took four days before we were 

able to reach the grower, because the only phone was his home 

phone, and in the harvest season, he was rarely there except very 

late in the evening.  After I explained this, the pickle growers 

at our meeting realized that, unless they had an office, they 

were difficult to r«ach during the day, and that we were working 

out of our offices in the evening visiting camps. At the end of 

our discussion, letters from us seemed less threatening and they 

had some reason to believe that whether we convey the message 

over the phone or In a letter, we will deal with then in a 

forthright and trustworthy manner.  This discussion surrounding 

the letter made clear to all the participants that In order to 
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hava some succass In our process, wa had to raise our laval of 

trust, while respecting our differences.  All the participants in 

that aeeting agreed that it would not be easy, nor a short 

process, but that it would be worthwhile. 

In closing, I would like to challenge the subconnnittae to 

take tha high road on these provisions mlslaadingly called 

"Procedural Safeguards for Agricultural Litigation".  The effect 

farmworkers, by mandating that the legal services atLorrieyt* who 

ropraaant than use altarnaclve dispute resolution in all 

situations, regardless of the best interests of Uit: ulient, even 

though such syatams do not currently exist.  Au a ^roup, or 

individually , these "procedural safeguards" are really 

additional barriara to juatlca for fannworkero.  Farmworkara faue 

many obataclaa to tha lo^al oyatam that even utUer poor people do 

not face.  They live in rural, isolated areas, usually in 

amployar-suppliod housing under employer scrutiny.  They face the 

prospect of losing their jobs and housing if they complain about 

working or living conditionc or comctlmca ic thay urw merely 

Buepsctsd of complaining.  They usually do not have pernanant 

tioo to tha oommunitleB they work in and are perceived by tliuee 

connunltas as outcidcrs.  Almost all are minority;  many are 

aliens!  many do net speak English.  All of these characteristics 

add up to enormous barriers to justice.  Without help, many are 

unable to deal succeaafully with unoorupuloua labor uontractorSf 

Indifferent or hostile growors, uncaring public benefits or 

health workers, and other officials.  Those migrant farnworkars 
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who are willing to assert their rights do so despite enoraous 

pressures and with a lot of courage.  They deserve our utmost 

respect and the very best efforts of this eoinaitee to ensure that 

they have the sane rights to our legal system as everyone else in 

our society. 
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Mr. FRANK. I have no questions. I appreciate your coming. As I 
said before, I expect to have a lot of these conversations that are 
going forward. 

I have just one question, Ms. Hall. The migrants in North Caroli- 
na, are they primarily citizens, noncitizens, what's the language 
pattern? Are they all noncitizens or mostly noncitizens? Do they all 
speak English, or mostly, or what? 

Ms. HALL. It's changed over the years. The first time I went to 
North Carolina migrant labor camps was in 1977. 

Mr. FRANK. I don't care about 1977. I have a short memory. 
What about today? 

Ms. HALL. Today, it's predominantly Hispanic, probably 85 per- 
cent Hispanic. I don't know  

Mr. FRANK. Whether they are citizens or noncitizens? So you do 
have the language problem in part? 

Ms. HALL. Most of our clients do not apeak English. 
Mr. FRANK. Thank you, Ms. Hall. 
Thank you. We appreciate it and we will be in further touch 

with you. 
Mr. SAUCEDO. Thank you. 
Mr. FRANK. We call the next panel: Mr. Wilson, Mr. Ward, Mr. 

Cureton, come forward. 
We apologize for the smsdl number of members—we can't always 

predict these things. I would point out that when we had the hear- 
ing 2 weeks ago, Congresswoman Byron, Congressman McCoUum 
and Congressman Stenholm took up much of the hearing so that it 
is not that your viewpoint is being shorted, and many of the mem- 
bers heard that—we try and balance it. The last time the people 
who were more critical came first; this time the people who were 
less critical came first—but members do read this. 

We will begin with Mr. Wilson because Mr. Wilson is first on my 
list. 

STATEMENT OF THOMAS E. WILSON, ESQ., OF SEYFARTH, SHAW, 
FAIRWEATHER & GERALDSON, WASHINGTON, DC, ON BEHALF 
OF THE NEW ENGLAND APPLE COUNCIL 
Mr. WILSON. Thank you, Mr. Chairman. I would hope that my 

statement  
Mr. FRANK. Without objection, any statements and any support- 

ing material you want to put in we will put in the record. 
Mr. WILSON. Thank you, Mr. Chairman. 
My name is Thomsis E. Wilson. I am a partner in the Washing- 

ton, DC, office of the law firm of Seyfarth, Shaw, Fairweather & 
Geraldson. 

Since 1983, I have represented the New England Apple Council 
and other organizations of east coast apple growers in numerous 
lawsuits and administrative proceedings. Every one of those pro- 
ceedings has been engendered by publicly funded lawyers employed 
by grantees of the Legal Services Corporation. 

"The experience of the apple growers makes a strong case that 
the time has come to enact reforms designed to assure that LSC 
grantees conduct their affairs in a manner consistent with the 
original intent of the Legal Services Corporation Act—that is, pro- 
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viding for the day-to-day legal needs of the poor, rather than en- 
gaging in broad, administrative rulemaking cases designed to frus- 
trate the operation of Government programs which LSC-grantee 
lawyers believe should not exist. 

In order for the subcommittee to have a proper understanding of 
the experience of the apple growers, some background is 
appropriate. 

NEAC and the other east coast apple growers have, for many 
years, found it impossible to recruit an adequate supply of apple 
harvest workers from the domestic agricultural work force. 

This reality has forced the apple growers to choose between (1) 
harvesting their apples using undocumented workers from the agri- 
cultural-labor black market which led to the reforms reflected in 
the Immigration Reform and Control Act of 1986; or (2), importing 
harvest workers from abroad to supplement the available domestic 
work force through the so-called H-2 program offshore-worker pro- 
gram administered by the Department of Labor and the Immigra- 
tion and Naturalization Service. 

The apple growers opted to use legally obtained workers through 
the H-2 program —now under IRCA, the H-2A program. 

H-2 program participants are among the most heavily regulated 
agricultural organizations in this Nation. Wage rates are estab- 
lished by the U.S. Government. Growers are required to house 
their harvest workers free of charge. Grower housing is inspected 
before each harvest season and must meet State and Federal 
health and safety stfmdards. 

Grower payroll records and employment practices are monitored 
by State and Federal officials to ensure that all requirements of 
the H-2 program are complied with. 

Given the comprehensive regulatory requirements the H-2 grow- 
ers must meet in order to participate in the H-2 program, it is 
hardly surprising that allegations of farmworker mistreatment by 
apple growers who use the H-2 program are virtually nonexistent. 

Despite their adherence to DOL-imposed requirements of the H-2 
program, the apple growers have for many years been subjected to 
a torrent of litigation instigated by publicly funded LSC grantees. 
Such litigation typically does not involve allegations that the apple 
growers have in any way mistreated their workers. Rather, LSC- 
grantee lawsuits are designed to secure reinterpretations of DOL 
regulations calculated to drive up the cost of participation in the 
H-2 program to a point where use of the program will be 
unfeasible. 

LSC-grantee lawyers, on repeated occasions, have proclaimed 
publicly that they believe the H-2 program is bad public policy and 
that, therefore, the program should be eliminated. In fact, a 
number of the same lawyers who, over the years, have engaged in 
sustained litigation against the apple growers were actively in- 
volved in the legislative process associated with IRCA attempted 
unsuccessfully to hobble the H-2A provisions of that legislation. 

Because of the undeniable shortage of documented domestic 
workers to satisfy the harvest labor needs of this Nation's agricul- 
tural economy, opponents of the H-2 program have no factual basis 
for eliminating the program's existence. 
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Be that as it may, if LSC-sponsored lawyers are successful 
through litigation in making the H-2 program so expensive that no 
grower can afford to use it, they will have achieved the same result 
as would occur were the program to be legislatively eliminated. 

Let me give you one specific example of how LSC-grantee law- 
yers have created havoc within the H-2 program. In 1982, farm- 
worker advocates objected to the pay practices of several apple 
growers in West Virginia. Instead of suing the affected apple grow- 
ers, and perhaps DOL, in West Virginia where all the parties could 
be found, the farmworkers sued only DOL—not in West Virginia— 
but in the District of Columbia. 

The central matter of issue in the lawsuit was a DOL regulation 
controlling the year-to-year adjustments made in piece rates which 
users of the H-2 program were required to pay. 

Since, if the farmworker advocates prevailed, H-2 program piece 
rates would be dramatically escalated, DOL argued to the court 
that the absent growers who would be asked to pay the higher 
rates were indispensable parties to the litigation. 

Since the District of Columbia court could not join those absent 
growers in the case, DOL argued that the litigation should be dis- 
missed. The LSC-grantee advocates vigorously and successfully op- 
posed DOL's motion. 

As a consequence, the rights of the affected West Virginia farm- 
ers were adjudicated in the District of Columbia entirely in their 
absence. The LSC lawyers secured an injunction against DOL 
which forced DOL to require the growers to pay dramatically 
higher piece rates. 

In 1983, the LSC-sponsored lawyers went back into the District of 
Columbia court and had the ruling which originally affected only 
the West Virginia farmers expanded to impact upon all users of 
the H-2 program. 

As a consequence, the piece rate wages of every grower using the 
H-2 program were dramatically escalated pursuant to a judicial de- 
termination engineered by LSC-grantee lawyers without a single 
grower ever appearing in the courtroom where the controlling deci- 
sions were made. 

Since the events of 1983, LSC-grantee lawyers have systematical- 
ly tried to force the apple growers to pay the higher wage rates 
mandated in the growers' absence. Because the wage rates engi- 
neered by the farmworker advocates would inflict financial ruin on 
the growers, the growers have had to resist the escalated wage 
rates in court. That effort, in turn, has brought about sustained 
litigation which has cost the growers a fortune in legal fees. 

Tlie piece rate wage rates mandated by the District of Columbia 
court at the behest of the LSC-sponsored advocates were so enor- 
mous that in 1986, the apple growers up and down the east coast 
abandoned their traditional piece rate method of pay in favor of 
wage payments by the hour. 

When that happened, the LSC-grsmtee advocates brought suit 
again—twice. This time they argued that the hourly wage rates 
which DOL authorized the growers to pay during the 1986 harvest 
season were not sufficiently high and had to be ac^usted upward in 
order to approximate the average hourly earnings generated by 
workers in previous years working at piece rates. 
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In other words, the farmworker advocates insisted that the H-2 
program users be required to pay incentive wage rates even under 
circumstances where the wage structure would not produce the 
kind of productivity inherent in piece work. 

After incurring huge legal fees, the growers won both of the 1986 
lawsuits. But the expense for the growers associated with the 1986 
experience is still not over. The farmworker advocates have ap- 
pealed their loss of one of the lawsuits, and that appeal is currently 
pending before the fourth circuit. 

Suffice it to say that, at every step of this grim process, even if 
they win in court, the growers are being bled to death by the cost 
of the participation in the process. For their part, it is a matter of 
complete indifference to the farmworker advocates whether H-2 
users abandon the program because the wage rates required are 
too high or because the legal fees are too steep. Either way, their 
ultimate goal—the eradication of the H-2 program—will have been 
accomplished. 

The H-2 program uses are job providers. They voluntarily em- 
brace a Government program which imposes upon them significant 
requirements. At the same time, that program guarantees the 
growers access to the harvest labor that they need to harvest their 
crops under circumstances where the wages and working condi- 
tions of the farmworkers workers are not adversely affected. It 
seems singularly inappropriate for publicly funded LSC grantees to 
use the court as a tool to scuttle a congressional sanctioned pro- 
gram that fulfills an important need in our agricultural economy. 

In light of the experience we and others have had with LSC 
grantees in this area, it is vitally important that meaningful and 
effective reforms be institute in order to avoid having the litigation 
process continue to be a weapon to undermine a national policy 
which Congress has repeatedly reaffirmed. 

Thank you for your attention, Mr. Chairman. Should you have 
any questions, I would be happy to answer them. 

Mr. FRANK. Thank you, Mr. Wilson. 
[The prepared statement of Mr. Wilson follows:] 
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Before the 

SUBCOMMITTEE ON ADMINISTRATIVE 

LAW AND GOVERNMENTAL RELATIONS 

Of The 

HOUSE JUDICIARY COMMITTEE 

May 23, X990 

STATEMENT OF THOMAS E. WILSON 
OF SEYFARTH, SHAW, FAIRWEATHER Si GERALDSON 
ON BEHALF OF THE NEW ENGLAND APPLE COUNCIL 

Introduction 

Mr. Chairman, my name is Thomas E. Wilson.  I am a 

partner in the Washington, D.C. office of the law firm of 

Seyfarth, Shaw, Fairweather & Geraldson. 

Since 1983, I have represented the New England Apple 

Council, Inc. ("NEAC") and other organizations of East Coast 

apple growers (the "apple growers") in numerous lawsuits and 

administrative proceedings.  Every one of those proceedings has 

been engendered by publicly funded lawyers employed by grantees 

of the Legal Services Corporation ("LSC").  The experience of 

the apple growers makes a strong case that the time has come to 

enact reforms designed to assure that LSC grantees conduct 

their affairs in a manner consistent with the original intent 
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of the Legal Services Corporation Act — that is, providing for 

the day-to-day legal needs of the poor, rather than engaging 

broad, administrative rulemaking cases designed to frustrate 

the operation of government programs which LSC-grantee lawyers 

believe should not exist. 

In order for the Subcommittee to have a proper 

understanding of the experience of the apple growers, some 

background is appropriate.  NECAC and the other East Coast apple 

growers have, for many years, found It impossible to recruit an 

adequate supply of apple harvest workers from the domestic 

agricultural workforce.  That reality has forced the apple 

growers to choose between (1) harvesting their apples using 

undocumented workers from the agricultural-labor black market 

which led to the reforms reflected in the Immigration Reform 

and Control Act of 1986 ("IRCA"), or (2) importing harvest 

workers from abroad to supplement the available domestic 

workforce through the so-called H-2 offshore-worker program 

administered by the Department of Labor ("DOL") and the 

Immigration and Naturalization Service ("mS").  The apple 

growers opted to use legally obtained workers through the H-2 

program (now, under IRCA, the "H-2A program"). 

Description of the H-2 Program 

Under the H-2 program, the apple growers are permitted 

to supplement their domestic workforce with temporary offshore 
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workers.  Th«7 can do this only iC ^^^  employment of temporary 

alien workers will not adversely affect the wages and working 

conditions of the domestic workforce.  To participate in the 

program, the apple growers submit job clearance orders to DOL 

for approval.  The clearance orders contain a comprehensive 

description of the wages and working conditions involved in the 

job being offered.  Once approved, DOL recruits against the job 

order for a period of sixty days.  Thereafter, if sufficient 

numbers of domestic workers have not responded to the job 

described in the clearance order, DOL certifies that the 

importation of offshore workers will not adversely affect the 

wages and working conditions of domestic workers.  Thereafter, 

the apple growers take their DOL certifications to INS.  INS 

issues visas and offshore workers are brought into the country 

to begin their work.  Once the harvest work is completed, the 

alien workers are returned to their place of origin. 

H-2 program participants are among the most heavily 

regulated agricultural organisations in this nation.  Wage 

rates are establiahed by the U.S. government.  Growers are 

required to house their harvest workers free of charge.  Grower 

housing is inspected before each harvest season and must meet 

state and federal health and safety standards.  Grower payroll' 

records and employment practices are monitored by state and 

federal officials to insure that all requirements of the H-2 

program are complied with. 
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Given the comprehensive regulatory requirements the 

H-2 growers must meet in order to participate in the H-2 

program, it is hardly surprising that allegations of farmworker 

mistreatment by apple growers who use the H-2 program are 

virtually nonexistent. 

Lititation Under the H-2 Program 

Despite their adherence to DOL imposed requirements of 

the H-2 program, the apple growers have for many years been 

subjected to an torrent of litigation instigated by 

publicly-funded LSC grantees.  Such litigation typically does 

not involve allegations that the apple growers have in any way 

mistreated their workers.  Rather, LSC-grantee lawsuits are 

designed to secure reinterpretations of DOL regulations 

calculated to drive up the cost of participation in the H-2 

program to a point where use of the program will be unfeasible. 

LSC-grantee lawyers, on repeated occasions, have 

proclaimed publicly that they believe the H-2 program is bad 

public policy and that, therefore, the program should be 

eliminated.  In fact, a number of the same attorneys who, over 

the years, have engaged in sustained litigation against the 

apple growers were actively involved in the legislative process 

associated with IRCA attempted unsuccessfully to hobble the 

H-2A provisions of that legislation.  Because of the undeniable 

shortage of documented domestic workers to satisfy the harvest 
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labor needs of this nation's agricultural economy, opponents of 

the H-2 program have no factual basis for eliminating the 

program's existence.  Be that as it may, if LSC sponsored 

lawyers are successful through litigation in making the H-2 

program so expensive that no grower can afford to use it, they 

will have achieved the same result as would occur were the 

program to be legislatively eliminated. 

Let me give you one specific example of how 

LSC-grantee attorneys have created havoc within the H-2 

program.  In 1982, farmworker advocates objected to the pay 

practices of several apple growers in West Virginia.  Instead 

of suing the affected apple growers, and perhaps DOL, in West 

Virginia where all the parties could be found, the farmworkers 

sued only DOL — nfit in West Virginia -- but in the District of 

Columbia.  NAACP v. Donovan. 558 F. Supp. 218 (D.D.C. 1982). 

The central matter at issue In the lawsuit was a DOL 

regulation controlling the year-to-year adjustments made in 

piece rates which users of the H-2 program were required to 

pay.  Since, if the farmworker advocates prevailed, H-2 program 

piece rates would be dramatically escalated, DOL argued to the 

court that the absent growers who would be asked to pay the 

higher rates were indispensable parties to the litigation. 

Since the District of Columbia court could not join those 

absent growers in the case, DOL argued that the litigation 

should be dismissed.  The LSC-grantee advocates vigorously and 
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successfully opposed DOL's motion.  As a consequence, the 

rights of the affected West Virginia farmers were adjudicated 

in the District of Columbia entirely in thfiix absence.  The LSC 

lawyers secured an injunction against DOL which forced DOL to 

require the growers to pay dramatically higher piece rates. 

In 1983, the LSC-sponsored lawyers went back into the 

District of Columbia court and had the ruling which 

originally affected only the West Virginia farmers expanded to 

impact upon ail users of the H-2 program.  NAACP v. Donovan. 

566 F. Supp. 1202 (D.D.C. 1983).  As a consequence, the piece 

rate wages of every grower using the H-2 program were 

dramatically escalated (in some instances, by 40 percent in a 

single year^ pursuant to a judicial determination engineered by 

LSC-grantee lawyers without a single grower ever appearing in 

the courtroom where the controlling decisions were made. 

Since the events of 1983, LSC-grantee lawyers have 

systematically tried to force the apple growers to pay the 

higher wage rates mandated in the growers' absence.  Because 

the wage rates engineered by the farmworker advocates would 

inflict financial ruin on the growers, the growers have had to 

resist the escalated wage rates in court.  That effort, in 

turn, has brought about sustained litigation which has cost the 

growers a fortune in legal fees. 

The piece rate wage rates mandated by the District of 

Columbia court at the behest of the LSC-sponsored advocates was 
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so enormous that, in 1986, the apple growers up and down the 

East Coast abandoned their traditional piece rate method of pay 

in favor of wage payments by the hour.  When that happened, the 

LSC-grantee advocates brought suit again — twice.  Donaldson 

V. McLaughlin. No. 86-C-0088(R) (W.D. Va. Aug. 12, 1988); 

Morrison v. McLaughlin. 713 F. Supp. 664 (S.D.N.Y. 1989).  This 

time they argued that the hourly wage rates which DOL 

authorized the growers to pay during the 1986 harvest season 

were not sufficiently high and had to be adjusted upward in 

order to approximate the average hourly earnings generated by 

workers in previous years working at clfi££ iAt££.  In 

other words, the farmworker advocates insisted that H-2 program 

users be required to pay incentive wage naifiS even under 

circumstances where the wage structure (hourly wage rates) 

would not produce the kind of productivity inherent in piece 

work.  After incurring huge legal fees, the growers won both of 

the 1986 lawsuits.  But the expense for the growers associated 

with the 1986 experience is still not over — the farmworker 

advocates have appealed their loss of one of the lawsuits, and 

that appeal is currently pending before the Fourth Circuit. 

In addition to the 1986 litigation just described, the 

successful effort of the farmworker advocates in securing a 

reinterpretation of DOL's piece rate regulation in the District 

of Columbia precipitated other litigation with respect to the 

appropriate wage rates required by the H-2 program in 1983 and 
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1985.  That litigation is currently pending before the trial 

court in the District of Columbia and it is nowhere near being 

resolved.  FCFGA v. Dole. 709 F. Supp. 242 (D.D.C. 1989). 

Moreover, once a definitive decision is reached by the trial 

court, the losing parties will almost certainly appeal the 

decision to the D.C. Circuit.  For that reason, the appropriate 

wage rates for 1983 and 1985 are likely to remain in dispute 

for some time yet to come. 

Suffice it to say that, at every step of this grim 

process, even if they win in court, the growers are being bled 

to death by the cost of the participation in the process.  For 

their part, it is a matter of complete indifference to the 

farmworkers advocates whether H-2 users abandon the program 

because the wages rates required are too high or because the 

litigation fees are too steep.  Either way, their ultimate goal 

— the eradication of the H-2 program — will have been 

accomplished. 

Conclusion 

The H-2 program users are job providers.  They 

voluntarily embrace a government program which imposes upon 

1/  In addition to these cases, press reports indicate that 
LSC-sponsored advocates have brought litigation in other 
areas as well.  For example, LSC lawyers have representend 
undocumented aliens challenging the determinations of the 
U.S. Department of Agriculture regarding which farmworkers 
should be eligible for adjustment of status under IRCA. 
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thain algnlflcant requirements.  At the same time, that program 

guarantees the growers access to the hsrvest labor that they 

need to harvest their crops under circumstances where the wages 

and worKlng conditions of domestic workers are not adversely 

affected.  It seems singularly inappropriate for 

publicly-funded LSC grantees to be using the courts as a tool 

to aouttla • eongresslonally sanctioned program that fulfills 

an important need in our agricultural economy.  In light of the 

experience we and others have had with LSC grantees in this 

area, it is vitally Important that meaningful and effective 

reforma be instituted in order to avoid having the litigation 

process continue to be a weapon to undermine a national policy 

which Congress has repeatedly reaffirmed. 

ThanK you for your attention.  Should you have any 

questions. I would be happy to answer them. 

- 0 - 

MMe 
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Mr. FRANK. Mr. Ward. 

STATEMENT OF JEFFREY J. WARD, ESQ.. ON BEHALF OF SUGAR 
CANE GROWERS COOPERATIVE OF FLORIDA 

Mr. WARD. Mr. Chairman, my name is Jeffrey Ward. I am in- 
house attorney for Sugar Cane Growers Cooperative; it's a farmer- 
owned agricultural cooperative with 54 members, including many 
pioneer family farmers who first settled the Everglades agricultur- 
al area. 

You have asked for some examples of abuses that we feel are oc- 
curring, and harassment of Legal Services' grantee activities. I will 
touch on only a few of the highlights and let you read my prepared 
statement for the remainder of them. 

On July 9, 1985, the Farmworker Justice Fund, together with the 
Migrant Legal Aid Bureau and Florida Rural Legal Services, filed 
what's now known as the Marquis case  

Mr. FRANK. Are they all three grantee organizations? 
Mr. WARD. NO, that I'll get into. Farm Worker Justice  
Mr. FRANK. All right. 
Mr. WARD [continuing]. They claim not to be a grantee organiza- 

tion, as I understand it. 
Although the case was filed on behalf of a class of U.S. workers, 

none of the 13 plaintiffs was a citizen or lawful permanent resident 
of the United States. They were all illegal immigrant Haitians 
claiming to represent a class of U.S. workers. 

While the Farmworker Justice Fund claims to receive no Federal 
funds, it's noteworthy that one of the farmworker attorneys ap- 
pearing on behalf of FJF was an MLAP director at the time of the 
filing of the suit and a full-time salaried employee of a Legal Serv- 
ices grantee. 

If you wUl look at exhibit B and the package I submitted in July 
1985, the Farmworker Justice Fund filed a lobb5Tst registration 
listing interest in the Justice Appropriations Act which includes 
Legal Services Corporation funding; interest in Simpson-Mazzoli 
and also in the H-2 program. And the lobbyist listed for FJF was 
Garry (Jeffert, a salaried employee of the West Virginia L^al 
Services Plan, Inc. 

If you will look at exhibit D, on May 9, 1986, this is an example 
of a worker authorization for release of information that was 
signed. There were hundreds of these signed. You can tell from the 
dates of the signatures on the authorizations that I have in my file, 
and we will provide additional copies if you need them, that these 
workers were H-2 workers and they were in Jamaica or other is- 
lands in the Caribbean at the time they signed these 
authorizations. 

It's noteworthy that these authorizations were signed months 
prior to the passage of IRCA. And at the time this particular affi- 
davit that's attached was signed, Legal Services grantee attorneys 
were lobbying Congress seeking to eliminate the H-2 program— 
and I think rather paradoxically at the same time, trying to obtain 
congressional authorization to represent these workers who were 
filling our these authorizations. 
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I think it's noteworthy, too, if you will look at exhibit G and ex- 
hibit I, we have the same attorney signing letters—one on station- 
ery of the Farmworker Justice Fund, another on the stationery of 
MLAP. I want you to note that the addresses of MLAP and Farm- 
worker Justice Fund are identical, except that MLAP is in suite 
310 and FJF is in suite 312. 

If you will look at exhibit J, on December 11, 1987, we received a 
letter from Farmworker Justice Fund—again in the Marquis case, 
which had Legal Services grantees on the pleadings—and the letter 
stated that "We have information that plaintiffs Valet Charles and 
Edvar Nicholas are deceased." 

If you will look at item 12, exhibit K, April 14, 1988, a second 
amended complaint was filed in the Marquis case. The two now de- 
ceased plaintiffs are still named in the amended complaint and it is 
asserted that they are farmworkers residing in Florida who are 
ready, willing, and able to cut sugarcane. 

Mr. FRANK. What's the date on that? 
Mr. WARD. That was April 14, 1988. You will see the date on the 

certificate of service. 
Mr. FRANK. These are around Eastertime. 
[Laughter.] 
Mr. WARD. Another of the Marquis plaintiffs named in this 

amended complaint later admitted in interrogatories that he has 
been in jail in North Carolina since 1987—so well prior to the 
filing of this amended complaint—serving a 14-year sentence for 
trafficking in cocaine. 

What are the real world consequences of the everlasting litiga- 
tion that we've been engaged in? 

In the 1987-88 crop season, Sugar Cane Growers Cooperative em- 
ployed 1700 cane cutters. In the season just ended, we employed 
800 cane cutters. 

I can tell you, I sat in the president's office and told him that 
due to all these Legal Services grantee attacks on our program, we 
did not have a politically stable work force. We had a good work 
force but not one we could count on in a pinch; and that pinch 
came when when in the AFL-CIO case, brought by MLAP, the dis- 
trict court judge entered an order enjoining the operation of the 
program 3 months before our crop started. 

Mr. BERMAN. Which president's office did you sit in? 
Mr. WARD. The president of my company's office. 
No, I have not sat in President Bush's office; or Reagan's—either 

one. 
Anyway, we're cutting the same amount of cane but we used 

1,700 cane cutters then and we've embarked on a mechanization 
program and we've cut down the number of workers in our work 
force to 800 cutters; and the Legal Services grantee activity is the 
principal reason why those 900 people lost their jobs. 

I wish you would look at the dialog that occurs in another at- 
tachment between Congress Madigan and the Jamaican Secretary 
of Labor, where they talk about the wage scales. The worker in Ja- 
maica makes $3.10 a day in U.S. currency equivadent; while in 
Florida, the average cutter makes $40 a day, and more. 

So this is what these men are facing. It's $3.10 a day in Jamaica 
or $40 a day, plus, in Florida sugarcane. 
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As far as the point that was made earlier about our workers 
having some of the lowest wages in America, for the cane cutters 
who just completed our last harvest season, the total average 
hourly wage was $7.25 an hour. You may not think that's a lot of 
money for cutting cane, but it's a relatively high wage, I think. 

Lawyers who are truly interested in the welfare of their clients 
should be trying to preserve these jobs instead of working to elimi- 
nate the H-2A program. If the true goal of the lawyers is to elimi- 
nate the H-2A programs, the attorney's interest is adverse to that 
of his client, and he has no business representing him. 

I want to go on to mention what's happened in Dade Ck)unty, 
Florida. You've heard previously about the job losses in Maryland 
that occurred. The attorney that was handling the cases in Mary- 
land went to Dade County, FL. And at the time he arrived, 80 per- 
cent of the 16,000-acre south Dade snapbean crop was being har- 
vested by hand. In the season that just ended, only 10 percent of 
that same crop was hand-harvested and the other 90 percent was 
mechanically harvested. 

I can't get a precise number of the jobs that were lost, but sea- 
sonal job losses in that case ran into the thousands. 

I would like to comment briefly on the reform provisions that 
would enlist the Legal Services lawyers in the war on drugs. 

My office is in Belle Glade, FL, a city that has suffered terribly 
from the AIDS crisis. They say a lot of things that are exaggerated 
about us but it's hard to exaggerate the problems we've suffered on 
that score. 

A just-released National Institute of Drug Abuse Study in Belle 
Glade has found that AIDS is being primarily transmitted heteoro- 
sexually among crack cocaine users. And they were surprised to 
find very little intravenous drug use in Belle Glade. That used to 
be a problem, but they've switched from intravenous drugs to crack 
cocaine. And prostitution to obtain either crack or money to buy 
crack, is becoming a principal cause of the spread of the disease; 
and I believe we have more females than meiles with AIDS at this 
time in Belle Glade, FL, which is an exception to the national 
pattern. 

Community leaders in Belle Glade—I'd like to mention specifical- 
ly one of my sugar farmer directors who has been a long-time head 
of the Belle Glade Housing Authority—have struggled for years to 
try to provide decent housing—and we're having some problems 
getting the last project finished, but there's one that's on-line that 
will house a lot of people and greatly improve the situation and let 
the city go ahead with some condemnation of some housing none of 
us can be proud of. 

I hope you will pass this bill and help us keep crack cocaine out 
of our new public housing projects. That's the number one problem 
that Belle Glade, FL, has right now, and these reform packages 
would greatly assist in that effort. 

Mr. FRANK. Thank you, sir. 
[The prepared statement of Mr. Ward follows:] 
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on MMALF or socAt amt ctowns COOPEBATIVS OP PLOSIDA 

TO mC MOOSE JODICIAIT SOBCOfMITTEl 0« AOHIEISTXATIVK LAW 

WITH AeCAlO TO LECAL SERVICES BBPORH LEGISLATIOS 

HAT 23, IMO 

Mr. Chair>«n, Con<jr**«aafl jaaes, thank for you the 

opportunity to appeal bafora yoa today and speaK regarding Legal 

Sarvlcea Reform Legislation. Hy nane is Jeff Mard. I appear today 

on behalf of Sugar Cane Growers Cooperative of Florida, a farmer 

owned agricultural cooperative with 54 members. Among our members 

•re Many o( the pioneer family farmers who first settled the 

everglade* Agricultural Area. I have been employed by the 

Cooperative •• Its In-house counsel since 1981. Throughout the 

nine years of ny employment, the Cooperative, either as a named 

party or through its membership in larger agricultural 

asBOClationa, has been embroiled in continuous litigation with 

Legal Services Corporation grantees. 

Hr. Chairman, It Is my understanding that you have asked 

those in agriculture who believe they have been harassed by these 

grantees to provide specific examples of abuses. I am prepared to 

do so today. Sut t must make it clear at the outset that my sole 

purpose is to make Congress aware of these abuses. I have never 

filed an ethics charge against any attorney and have no plans to 

do so. 
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Statement of Jeffrey J. Ward 

The litigation in which we have been involved, directly or 

indirectly, is extraordinarily complex. I find that placing 

events in chronological order helps immensely to simplify a 

complex series of events. The critical events are as follows: 

1. nay 17, 1985—The outside auditor of grantee Migrant 

Legal Action Program CHLAP") informs the Executive 

Committee that he has discovered, in the course of an 

audit, certain financial irregularities involving 

NLAP's Executive Director. (See In Re: Migrant Legal 

Action program, inc.. Recommended Decision of Hearing 

Examiner). 

2. July 9, 1985—Ed Tuddenham and Kristine Poplawski, 

acting as representatives of the Farmworker Justice 

Fund ("FJF"), file Karquis, et al. v. United States 

Sugar Corporation ('Marquis*) in the Federal District 

Court for the Southern District of Florida. (See 

Exhibit A). Although the case is filed on behalf of a 

class of United states workers, none of the 13 

purported class representatives is a citizen or lawful 

permanent resident of the United States (as of this 

date). While FJF claims to receive no federal funds, 

Ms. Poplawski is an MLAP Director and a full-time 

salaried employee of a Legal Services grantee--the 

Illinois Migrant Legal Assistance Project. (See 

Lopez-Silvero affidavit of September 18, 1986). 
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Stateaeat o< Jeffrey 3.  Ward 

3. Jaly, 19SS—PJP files a lobbyist registration 

listing interest in tbe Jastice Appropriations Act 

(whicb includes Legal Services Corporation funding), 

the Sinpson-Hazzoli laaigration Act, tbe Legal Services 

Corporation Act and tbe H-2 prograa. The lobbyist is 

Garry Geffert, a salaried eaployee of West Virginia 

Legal Services Plan, Inc. (Exhibit B). 

4. Septeaber 19, 1985—First Aaended Coaplaint filed in 

Harquis. (Eibibit C) . There are now 20 naaed 

plaintiffs. Four of tbe original 13 have been dropped. 

Eleven new plaintiffs are added. 

5. January 9, 1986—HLAP first advises Legal Services 

Corporation of the investigation of the HLAP Executive 

Director and reports the resolution of the natter. 

(Hearing Exaainer, supra). 

6. Hay 9, 1986—This is an ezaaple of one of hundreds 

of authorizations signed alaost entirely by H-2 

workers. (Exhibit D) . Tbe records were to be (and in 

fact were later released) to various Legal Service 

Corporation grantees. please note that this 

authorization was signed aontbs before the enactment of 

IRCA. Around the tiae this affidavit was signed, some 

Legal Services grantee attorneys were lobbying Congress 

seeking to eliminate the H-2 prograa and, rather 

paradoxically, to obtain congressional authorization to 

represent H-2 workers. 
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Statement of Jeffrey J. Ward 

7. February 25, 1987—Deposition subpoena in HAACP 

directed to the Cooperative (Exhibit E). Note that Hr. 

Tuddenhan, formerly of PJF, is now with MLAP. 

8. March 5, 1987--Hr. Tuddenhan, of MLAP, moves to 

intervene in PFVA v. Brock case on behalf of both H-2a 

and domestic workers. FJF also appears (Exhibit F) . 

9. July 23, 1987—FJF letter (Exhibit G) . Evidently, 

Mr, Tuddenhan is back with FJF again. 

10. August 5, 1987—In the APL-CIO case brought by MLAP 

and others. Judge Sporkin enters an order invalidating 

the Department of Labor's adverse effect wage rate and 

piece rate regulations and enjoining the operation of 

the H-2a program. This order was later stayed and, 

after two trips to the Court of Appeals, the DOL 

regulations were ultinately upheld. Nonetheless, the 

shock of entry of the order enjoining the H-2a program 

just three months prior to the beginning of our harvest 

season had a great deal to do with the Cooperative's 

decision to expand its mechanical harvesting program. 

(See Exhibit H—Miami Herald article of Decenber 17, 

1989) . 

11. August 25, 1987—MLAP letter (Exhibit I). Hr. 

Tuddenhan is now with HLAPI Please note that the 

addresses are identical except that MLAP is in Suite 

310 and FJF in Suite 312. 
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Stateacat of Jeffrey J. Ilacd 

11. Deceabcr 11, 1987—t3t Letter io tbe Harqais case 

•tatioq that *Hc have iaforaatioo that plaintiffs Talet 

Charles and edvar Bicholas are deceased.* (Exhibit J). 

12. April 14, 1988—Second aaeoded coaplaint filed in 

Harqais (Exhibit K) . Tbe two now deceased plaintiffs 

arc still naaed io the aaended coaplaint and it is 

asserted that tbey are fara workers residing io Florida 

who are ready, williog aod able to cot soqar cane! 

(Exhibit K). Another of the Harqaia plaintiffs naaed in 

this aaended coaplaint later adaitted in 

interrogatories that he has been in jail in North 

Carolina since 1987 serving a 14 year sentence for 

trafficking in cocaine. Note that Mr. Tuddenhaa is 

still io the case but he has now switched to 

representing HLAP. FJP reoains in the case as well. 

13. February 20, 1990—In the lAACP case now pending 

before Judge Richey in the D.C. Circuit, HLAP says 

'Intervenors describe Farmworker Justice Fund as 

'plaintiffs' colleagues in an atteapt to concoct a 

relationship between the two where none exists." 

(Exhibit L). Words fail ae. 

Virtually all of the cases described above continue to this 

day to drag on endlessly. Nearly five years after Marquis was 

filed, no class has been certified and not one of the named 

plaintiffs deposition has been taken. 
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Page Six 

Statement of Jeffrey J. Ward 

What are the real world consequences of this everlasting 

litigation? In the 1987/88 season (shortly after the injunction 

was issued that temporarily shut down the H-2a program), the 

Cooperative employed 1700 cane cutters. In the season just ended, 

we employed 800 cane cutters. How important are these jobs to 

these H-2a workers? Judge from reading the attached dialogue 

between Congressman Madigan and the Jamaican Secretary of Labour. 

The worker in Jamaica makes 93.10 a day. While in Florida, the 

average cutter makes S40.00 a day and more. In the season just 

ended, average total compensation paid to the Cooperative's cane 

cutters was $7.25 per hour. Lawyers who are truly interested in 

the welfare of their clients should be trying to preserve these 

jobs instead of working to eliminate the H-2a program. 

I would be remiss if I did not point out other job losses in 

South Florida caused, at least in part, because of Legal Services 

grantee activities. The Dade County Farm Bureau informs me that 

in the 1987 harvest season, 80% of the 16,000 acre South Dade 

snap bean crop was harvested by hand, in the season just ended, 

only lot of the same crop was hand harvested. I cannot precisely 

quantify the number of seasonal jobs lost, but it runs into the 

thousands. In this case, the jobs lost were held by American 

resident workers. 

I have already taken up too much time, so I will let others 

describe how the Legal Services Reform measures will help remedy 

the present sad situation. I urge adoption of the Reform package. 

Thank you for your consideration. 
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EXHIBn A 

IV 1 |««>. 10/tt) SUMMONS IN A CIVIL ACTION 

jflnitcb plates ^JBtrict glourl 

^ 
JEAN CLAUDE MARQUIS, «c «1., 

UNITED STATES SUGAR CORP. et al. 

fy-'BriRf^ 
TOi   (NAMI AND AODKCSSOr OCFCNOANT) 

SUCAR   CANE   GROWERS   COOPERATIVE   OF 
FLORIDA 

R.   Bruce   Jones.   Reg.   Agent 
601   Flegler   Drive   Ct. 
Ueat   Pals   teach,   Florida   33402 

YOU ARE HEREBY SUMMONED and required to serve upon 

eLAINTlFPI ATTORNCV (NAMC AND ADORKSS) 

Edward J. Tuddenhaa 
Krlstlne Poplauakl 
FARMWORKER JUSTICE FUND 
2001 S Sc MW  Suite 312 
Washington, D.C.  20009 

an answer to the complaint which is herewith senred upon you, within      20 
days after service of this summons upon you, exclusive of the day of service. If you fail to do so, 
judgment by default will be taken against you for the relief demanded in the complaint 

Robert M. March 

IfeVI DtrUTV CUtftK JUL 
SJildS 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 
WEST PALM BEACH DIVISION 

JEAN CLAUDE MARQUIS, INNOCENT 
DESIR, MICLISE OCSUIS, EDVAR 
NICHOLAS, WILFRED PIERRE, CEBONET 
ALEXANDRE, HUBERT DELVA, ROGER 
FLEURANTISSE, PIERRE FRANCOIS, 
ANTHONY LASPINASSE, LUC AFRICAIN, 
MISIUS TANUS, KESNEL OLIBRICE, 
and all others similarly situated. 

Plaintiffs 

V. 

UNITED STATES SUGAR CORPORATION, 
ATLANTIC SUGAR ASSOCIATION, GULF 
AND WESTERN FOOD PRODUCTS, CO., 
OSCEOLA FARMS CO., SUGAR CANE 
GROWERS COOPERATIVE OF FLORIDA, 
CANE CONTRACTORS INC., SUGAR CANE 
HARVESTING, INC., SHAWNEE ^ARMS, 
INC., OKEELANTA CORP.,  and 
FLORIDA FRUIT AND VEGETABLE 
ASSOCIATION, 

Defendants 

85-8388. if 

C.A. No. 

COMPLAINT 

CLASS   ACTION 
Jury  Demanded 

Introductory Statement 

1. Plaintiffs, thirteen United States farm workers, 

complain of various unlawful employment practices designed by 

Defendants to exclude United States farm workers from employment 

in the Florida sugarcane harvest so that Defendants can unlaw- 

fully import foreign workers to harvest their cane. Defendants' 

unlawful employment practices consltitute violations of the 

Sherman Anti-Trust Act, 15 U.S.C. SSI and 2; the Wagner-Peyser 

Act    (hereafter   WPA) ,    29   U.S.C.    S49    et   seq.;    the   Farm   Labor 
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requirements of AWPA and the terms of the 
trarklng arrangement as  defined  by AWPA;  and 

8. failing to comply with the requirements 
of the Wagner-Peyser Act and the regulations 
promulgated  thereunder. 

Award Plaintiffs and  their  class  damages  as  followst 

1. treble damages for the- injury they have suffered 
result of Defendants' violations of the Sherman Act and 
the Florida Anti-Trust Act; 

2. statutory or actual and punitive damages foe 
Defendants  violations of  FLCRA and AWPA; 

3. actual and punitive damages for Defendants' 
violations of the Wagner-Peyser Act, 42 O.S.C. $S1981 
and  1985,   and  breach  of  contract. 

Award   Plaintiffs   their   costs,   and   reasonable   attorneys 

F,   Award   such   other   relief   as   this   Court   deems   just   and 

proper. 

Respectfully  submitted 

• Edward J/ Tuddenham 
Kristine  Poplawski 
FARMWORKER   JUSTICE   FOND 
2001   "S"  St.  N.W.   Suite  312 
Washington,  D.C.   20009 
(202)   462-8192 

Janes K.  Green 
GREEN,   EISENBERG,   and   COHEN 
301 Clematis     Suite  409 
West  Palm  Beach,  Florida 
(305)  659-2009 
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Mary Lee Hall Gregory Schell 
Florida Rural Legal LEGAL AID BUREAO 
Services 111 High St. 

P.O. Drawer 1499 Salisbury, MD 
305 No. Jackson Avenue 
Bartow, FL  33830 

ATTORNEYS FOR PLAINTIFFS 

Dated: July 4, 1985 
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DOOBTT B 

CENTER FOR CIVIC EDUCATION. CaUbMM. C«hr 
L4>MnM — Dtchcn. Pnct 4 RHOMIS. 1730 Pcnmylvanv A«« 
N W^ \V»h<n|tan. DC 30006 Fil^ 6/21/8& UfMUum ifiumt 
— "Youth tdwcktioa pracrwM »ni proiwtj in ovic mponAibtU 
Hv." 

COMMITTEE FOR THE ELECTRIC CONSUMERS 
PROTECTION ACT. 1000 Potoiiwc Si N W . Wwh>i«UM>. DC. 
2000? r>l»d fur Mir 6/6/U Lcci»l«uvt inUrtst — "... Mppon 
rrforu lo pMi th« EWctrK ConMtn«n ProUctton Act (HR 44/S 

CONSUMERS UNITED FOR RAIL EQUITY. WMhint 
ion. DC LubhyiM — Craft A Rtch«rd». 1050TKomaaMttnonSt. 
N W . Uftthinfton. DC  7000T   FiM 6/IZ/U  LcfiftUtivt inierni 
— ~. .    Stsfffn R«>l Art Amvndmcnu " 

ENVIRONMENTAL SCIENCE A ENGINEERING, 
B«t(M) Rouffc. L«. Lobbytst ~ RtchiH W BIIM. 3242 Grsc* Si 
N IV.. WMhinftMi. DC aoOOT  PJ«d 6/1T/8S  L«fislflli»« intcmt 
— " -. diipoul of KkUfdouft WTMU into K>tul»oa nincd lalt 
fofmsiion* " 

FARMWORKER JUSTICE FUND INC. 2001 S Si 
N W . VVaihinfton. D C 20009 FiM for MU &/21/U Uc«^u«« 
inirrm — "... general tcgitUtiv* inicrnt in RMtUn directly 
•rrrettrtg FJF cltcntt. •• wall •• thoM which impact on 
farniMrxhef* in Iht US TTN Simpion-Mauoli Immtfratton 
Raftrrm and Con!rol Act of I9S3. FY 1984 AppropnatMHU for the 
Depart meno of Stale. Juiltce. Commerce and Related Afenciet: 
FIFRA Rrform Act AmendmenU of 1961. Appropriatiora ndettt) 
lu the FY 1984 LabwHHS ApproprtalioM bill (and tupplementa) 
•pproprialiom), the Omnibus Bodfei and Reconciliation Act; 
vahouft propoMh to arT>end the Fair Labor Sundardi Act . . 8 
use aection llOHaMlSxHMi'K 42 USC tectioni 2996 et teq.: ^ 
use »ections 136a.k. 29 USC •ectwni 6S1 el »eq 29 USC 201 et 
»eq.        " Lobbyist — Carry Cefrcn 

FRIENDS OF THE RURAL DEVELOPMENT LOAN 
FUND. 2025 I Si N W. Washington. DC 20006 Filed for self 
6/10/&& LegisUlivi inleretl — *To help rural development orya- 
niteiions improve the adminntrative UH) regulatOfy operation of 
the Rural Development Loan Furrd.' 

HALT INC AMERICANS FOR LEGAL REFORM. 301 
Masaachusetu Ave N E. Washington. DC. 20001 Filed for tcir 
6/20/85 Legttlatjva interett — ~ PTC re-authonution <S 1714. 
HR 29701 in favor .. ion reform (S 44 Uniform Product Lubilily 
ActI opposed .. HR 3175 Occupeltonal Disease Compensation 
Act. in fa^or . . Cnme victim's compensation act (HR 3498) in 
favor DC   small cUtmt court increased jurisdictiorval ceiling 
increase (S 6007) m favor" Lobbyist — Wtl*on Reynolds. 

DAVID M. HIGCINS. 333 S GraiMl Ave. Loa Angelea. 
Calif 90071 Filed for self 6/5/85 LcfisUUve interest — "Protec- 
tion of interetu of teciptent* of compertsation eicludaMe under 
section 104 of Internal Revemje Code and Mdion ISO of the 
Iniernal Revenue Code " 

LS SOCIETY. 1060 E Elm. Tucson. Am 85719 Piled for 
self 6/14/85 Legislalive inurest — "National Aerorteutka and 
Space Administration Authoriution Act. 1986 HR 1714 " Lobby- 
ist - Sandra Lee Adamson. P.O. Boi 44026. Wuhington. DC. 
20026 

PLANNED PARENTHOOD FEDERATION OP 
AMERICA INC. 2010 Masaachtnetu Ave. N W.. Waahincton. 
DC. 20036 Filed for self 6/13/85 Legislative inUrevt — "General 
health legislation as it perteins lo family planning and reproduc- 
tive health, also legislation pertaining Lo reguUtioru or restrictioru 
upon the nghu of individuals lo esercise choice artd tttdividuol 
discretion on matun of perv>nal health arKl reproductiotL Also 
(•a. budget and appropriatKins affecting the operations of non- 
profit &0l(c>3 corporalKMv." Lobbyist — Ronald J*raea FiU- 
simmom, 

RAUSCHENBERG OVERSEAS CULTURAL INTER- 
CHANGE. Tamps. Fla Lobbyist — Gray A Co. 32U GrMe St. 
N.W.. Washington. DC 20007 Filed 6/26/85 Legislative inlereU 
— "Iricluding but not limited to seeking lefislatioo to amend the 

. Ant and Artifacts Indemnities Act of I97&." 
SOLAR LOBBY. 1001 Connecticut Av« N W.. Washingtaei. 

D C   20036  Filed fur self 6/24/86  Ugwtative inUrcst — ".   . To 

Ub6y M^gktroHmit 

priimtrie the use nf renewable energy sources        HR 200). S 1210 
... fine bi4h b«lb ~ Lnbbyut — Wtlltsffi Holmberg 

July Registrations 

Corporations artd Businesses 

AEROJET-GENERAL INC. Ssrramenio. Caiif  Lobbyist 
— Heron. BurchetU. Ruckert & Rothwell. 1025 Thomas JefTefiua 
St NW. Washington. DC 30007 Filed 7/10/85 Legistolive 
interest — " .. proposed ameitdmenu tu the Swperfund' Lew .. 
Superfund Improvement Act of 1985 -.. S 51 . , U^ C 9601 tt 
sei)    .    modificaiion" 

H F. AHMANSON A CO. Los Angeles. Calif LiMfym ~ 
Riddell. Holroyd & Butter. 1331 Penmykanie A^e N W . Wash- 
ingtoR. D C 20004 FUed 7/29/» LegisUtive interest — ~The 
President's Tai Proposals and the effect of anv legisleUon wn 
thrift institutions." 

AMERICAN AUTOMAR CORP. Washington. DC Lob- 
byist — Bowman, Conner. Touhey li Pcinlln. 2838 Penrvsylvanta 
Ave NW. VVashiniton. DC 20007 Filed 7.29 55 Legi«t«livv 
interest — "Taxetton of lessors of foreign' built US fUg ships ... 
Internal   Re\enue  Code  of  1954 26   USC   Scctioa   861 
Id! ..." 

AMERICAN CYANAMID CO. Washington. DC Lobby- 
ist — Murray A Scheer. 3&50 M St N W . Washmron. DC 30037. 
Filed 7/17/86  Legislative inUrest — Not specified 

AMERICAN ELECTRONIC LABORATORIES INC. 
Lansdale. Pa Lobbyist — Dawson Mathis It Auocistes. 1800 M 
Si NW. Washinfion. UC 20036 Filed 7/I2/8i (Former US 
Rep. Dawson Mathis. D-Ca., 1971-81. w«s Itsted as agent for this 
client.) Legislative interest — "Defense authorizations STMI appro- 
priations.' 

AMERICAN GENERAL CORP, 3929 Allen Parkway. 
Houston. Teiaa 77019  Piled for self 7/24/85. LegTslative interest 
— " .. Tas proposeb reiating to insurance and retirement savings 
. . Financial services deregulation including HR 20 Insurance 
risk classification ... Securities regulation " Lobbyist — Wil 
liam C   Phelps 

AMERICAN PETROFINA INC. PO Boi 2159. Dallas. 
Texas 75221 Filed for self 7/8/85 LegisUtive inUreM — '... 
House Appropnatioiu bill for Commerce. State, arvd the Judiciary, 
and any and all amendments which relate to consiructMa differen- 
tisl subsidies for ships" Lobbyist — Gary W   Bruner. 

ANDERSON. HIBEY, NAUHEIM * BLAIR. Waahinf- 
lon. DC Lobbyist — Charlaa G. Hardin Aaaoculci Irtc.. 815 
Connecticut Aw NW. Washington. DC 30006 Filed 7/Z/8& 
Legttlsiive inieresi — "... airport fundir^ and fees." 

ARCHER DANIELS MIDLAND CORP. Oecatur, IIL 
Lobbyist — Mark A S«egel A Aaaociatas. 400 N Capitol Si. 
Washington. DC. 20001. Filed 7/24/BS. Lcfislative inUrast — Not 
specified. 

ASARCO INC New York. NY. Lobbyist — Gray A Co.. 
32» Grace St N W. Washington. DC 30007 Filed 7/10/B5 
LegisUtive interest — "... the copper industry." Lobbyist — 
Heron. Burchctte. Ruckert A RothwelL 1025 Thomas Jefferson SL 
N.W.. Washington. DC  20007. Filed 7/10/85  LegisUtive interest 
— "... proposed amendmenU lo the *Superfund' Law ... Super. 
fund Ifflprovement Act of 1966 .   . S 51 ... U.S.C 9601 et saq  
modification " 

ASUNTOS 1NTERNACI0NALE9 A.C, Meiico Qty. 
Mexico. Lobbyist — Arnold A Porter. 1200 New Hampshire Ave. 
N W . Washington. DC  30036 Filed 7/16/85  Legislative inUreu 
— "Against proposals whtch would change the US. countervailing 
duty Uw to ucat Mexico's pricing of oil and gas producU aa a 
countervailable subsidy." 

BEAR WEST CO. INC, Salt Uke City. Utah. Lobbyiat — 
Dennis J. Earhart. 2001 Wbeonain Ave. N.W.. Washinftoa. D.C 
30007 Piled 7/17/85 LetitUtive interest — "Clean Air. puUw 
laftd policy, and cool leasing'.. .** 

:9S5 CQ ALNtANAC—4&-E 
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EXHIBIT C 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP FLORIDA 
WEST PALH BEACH DIVISION 

JEAN CLAUDE MARQUIS, INNOCENT 
DESIR, MICLISE OCSUIS, EDVAR 
NICHOLAS, WILFRED PIERRE, HUBERT 
DELVA, LUC AFRICAIN, MISIUS TANUS, 
KESNBL OLIBRICE, PRBNANCE SOMMER- 
VILLE, JEAN CLAUDE MADEL, VALET 
CHARLES, WILNOR VALSAINT, PAUL 
CALIXTE, SAUVEUR ATILUS, MERILIEN 
PIERRISAINT, SOELLE D'AFINICE, 
PRISNER SENTIL, PIERRE PETIT-DOR, 
OSIJEAN SAINT FORT, and all Others 
similarly situated. 

Plaintiffs C.A. No.85-8388 
CIV-GONZALEZ 

^UNITED STATES SUGAR CORPORATION, 
I-! ATLANTIC SUGAR ASSOCIATION, fOULP 

AHth WESTERN-^00&-PHODO<?rS, CO. , 
^OSCEOLA FARMS CO.,(:!SUGAR CANE 
GROWERS COOPERATIVE OP.FLORIDA, 

•J<:ANE CONTRACTORS INC.,''SUGAR CANE 
HARVESTING, INC. ,isHAHNEE FARMS, 
INC./^OKEELANTA CORP.,  and 

iS FLORIDA FRUIT AND VEGETABLE 
ASSOCIATION, 

Defendants 

FIRST AMENDED 
COMPLAINT 

CLASS ACTION 
Jury Demanded 

Zntrodactory Statement 

1. Plaintiffs, twenty United States farm «rorkera, complain 

of various unlawful employment practices designed by Defendants 

to exclude United States farm workers from employment in the 

Florida sugarcane harvest so that Defendants can unlawfully 

import foreign workers to harvest their cane. Defendants' 

unlawful employment practices consititute violations of the 
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6. imposing productivity standards on 
O.S. workers without disclosing the existence 
of such a standard and without disclosing the 
specific standard  Imposed; 

7. failing to comply with the disclosure 
requirements of AHPA and the terms of the 
working arrangement as defined by AWPA;  and 

8. failing to comply with the requirements 
of the Wagner-Peyser Act and the regulations 
promulgated thereunder. 

Award Plaintiffs and  their class damages as  follows: 

1. treble damages for the injury they have suffered 
result of Defendants' violations of the Sherman Act and 
the  Florida Anti-Trust  Act; 

2. statutory or actual and punitive damages for 
Defendants violations of FLCRA and AWPA; 

3. actual and punitive damages for Defendants' 
violations of the Wagner-Peyser Act, 42 O.S.C. "1981 
and 1985,  and breach of  contract. 

Award   Plaintiffs   their   costs,   and   reasonable  attorneys 

fees. 

proper. 

Award such other relief as this Court deems just and 

Respectfully submitted. 

Edward J/.   Tuddenham 
Krlstlne Poplawski 
FARMWORKER JUSTICE FUND 
2001 *S* St. N.H. Suite 312 
Washington, D.C. 20009 
(202) 462-8192 
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AUTHORIZATION FOn RELEASE 
OF INFORMATION 

t hereby authorize ony ond oil my employort in the UnilcC 

States to release any and all Information relating to my 

enployrnent In the United States (Including rocorOs showing 

niy earnings, piece-rate unit! eBrnad, withholdings from wages 

and net wages) to Gregory S. Schell of the Legal Aid Bureau, 

Inc., Edward y.  Tuddenham of the Migrant Legal Action Prograri,' 

Inc., Robert N. Hoore of Pine Tree Legal Assistance or any 

attorneys or support personnel working in conjunction with 

them.  I wish this information to be released so that these 

individuals may make certain that all moneys due me undert - 

various court actions involving the adverse effect wage ' 

rate and piece-rate to be paid for my work in the 

United States are properly deposited in court-ordered 

bank accounts.  I hove been told that thesa cases include 

the following actions: 

Florida Fruit t  Vegetable'-Asaoc. v. Donovnn 

Shoreham Cooperative Producers Assoc. v. Donovan 

Virginia Agricultural Growers Aasoc. v. Donovan 

Frederick County Fruit Growers Assoc. v. Drock 
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«n«n in«« ati} o«po«".tt<' ivtootnt """^'^ 

Jtlnitch ^tates district (Uaurt 
SOUTHERN 

NAACP, JEFFERSON COUNTY BRANCH, 
ET AL., 

. DISTRICT OF. 
FLORIDA 

DEPOSITION SUBPOENA 

WILLIAM E. BROCK, SECRETARY OF 
LADOR, ET AL. 

CASE NUMBER: (DISTRICT OF COLUMBIA) 
CIVIL ACTION NO. B2-23IS 

T>ri Of c«si 

[^ CIVIL D CRIMINAL 
SUlPOINAFOn 

Q PERSON QoOCUMENTISIorOBJECTISI 

TO: SUGAR CANE GROWERS COOPERATIVE 
Post Office Box 666 
Belle Glade, Florida  33430 

YOU ARE HEREBY COMMANDED 10 sppeacM ih« plica, daw, and lima ipacified balow to lasiilv ai ttia taking of a 
deposition in the above case. 

OFFICES OF FLORIDA RURAL LEGAL SERVICE, 
572 S.W. 2nd Street 
Belle Glade, Florida  33430 

INC. 
DATI ANOTlME 

MARCH   17,   1987 

2:00   P.M. 

YOU ARE ALSO COMMANDED 10 bring with you the following documentlsl of objectlsl:* 
Pursuant  to F.R.   Civ.   P.   30   (B)(6),   Sugar  Cane Growers  Cooperative   is 
directed   to designate  a person or persons  to  appear  and  testify  on   its 
behalf  about  the   following matters; 

1. The methodology used by Sugar Cane Growers Cooperative to set 
row prices for harvest and seed cane. 

2. The methodology used by Sugar Cane Growers Cooperative to sat 
the length and price of the daily task in harvest and seed cane. 

IX Pifit sw* rndditiontt mfoimtiion on rtvttn 

Any swbooenMd Ofganimion f«ot a aafTy to iMt tuH It hcratov adfnoftiihed pufsuani to Rule 30lbM6l. FeOefal Rules of CivJ Proce- 
dufe. to t<te « deii^nAKon v^ih ihe coun tpecifyiftg one or more offrccrs. directors, or merteging agents, of other persons who cofv 
serti 10 teslity on Its betieir. and selling lorlh. lor cacn person designelcd. (ha matters ort whtch ne wrili testily or product docu' 
ments or thmgs The persons so designated shell testily as to metiers hr^own or reasonebly evjilsble lo the orgenueiion 

us <M*CiSTeAltOMCLfHKO*C0\/r*T 

Rt-iuMiM-Wlii March 
ii»iOi^oTvcim« 

4 
DATf 

FEB2 5 OW 

This subpoena is issued upon application of the: 

.        El PlaintiH • Delendant Q U S Attorney 

OufStiOfrS IMAV el AOOHfSSIO TO 

Edward J. Tuddenhara 
Migrant Legal Action Program, Inc. 
2001 S Street, N.W. Suite 310 
Washington, D.C.  20009 

Arroar*!V s NAMS AOOAISS ANO niofff rruwafe 
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• I  .     •        R_ V^^ 2001SShMl,N.W. 
tMlgront Legal Action Program. Inc 5„i,.3io 

Woshington, DC   20009 

Tclaphoni^ 120214627744 

March 5,   1917 

Mr. Robert M. March 
Clerit of Court 
Onlted States District CourthoiM* 
299 East Broward Boulevard 
Ft. Lauderdale, FL 33301 

Re:  Florida Fruit and Vegetable Association v. Broclt 
CA 83-8470-CII.V-JAG 

Daar Mr, Marchi 

Enclosed for filing in the above referenced case please find 
an original and copy of the following documentsi 

1. Motion To Intervene As Of Right For Purpose* Of Implementing 
The Judgment 

2. Intervenors' Menbrandum In Support Of Motion To Intervena 

3. Proposed Order 

I have enclosed self-addressed stamped envelopes to all attorneys 
of record. 

Thank you for your attention to this matter. 

Edward Jy^Tudd* 

Ann-Margaret Pointer 
Charles Caulkins 
Charles Kelso 
Leslie Shedlin 
Christopher D. Robinson 
Garry Geffert 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 

FLORIDA FRUIT AND VEGETABLE 
ASSOCIATION, et al., 

Plaintiffs 

WILLIAM E. BROCK, et al., 

Defendants 

and 

JOSE RAMIREZ, et al., 

Defendant-Intervenors 

No. 83-8470-CIV-GONZALEZ 

MOTION TO INTERVENE AS 
OF RIGHT FOR PURPOSES OF 

IMPLEMENTING THE 
JUDGMENT 

Now come  Jose Ramirez,   Francisco Ruiz,  Aniceto 

Carrizalez, Jacob Powell, and Antonio Moliere and move this 

Court pursuant  to Rule  24(a)(2) for leave to intervene as 

of right  in this  action on  behalf of  themselves and the 

following class: 

All workers who are beneficiaries 
of the letters of credit estab- 
lished in this action to secure 
payment of the ES-202 adverse 
effect wage rate. 

Intervenors seek to intervene to protect their interests in 

the proper calculation and distribution of the back adverse 

effect rate (AEWR) wages due to farm workers as a result of 

the judgment in this action. 

In support of this motion Intervenors  refer the Court 

to  their  memorandum  accompanying this motion which shows 

that! 
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their Interests in the wages secured by those letters of 

credit. 

5. The Department of Labor does not have the resour- 

ces nor the ability to represent Intervenors interests. 

Intervenors as beneficiaries of the letters of credit are 

entitled to their own attorney to represent their inter- 

ests . 

6. This application for intervention for purposes of 

implementing the judgment is timely since the judgment did 

not become final until May 1986 and it was not until 

January 1987 that the effectiveness of the intervention of 

Ramirez, Ruiz, and Carrizalez was challenged by Plaintiffs. 

7. Because Intervenors seek to intervene solely for 

purposes of implementing the judgment, no prejudice to 

other parties to the action will occur as a result of 

intervention at this stage in the proceedings. 

8. The interests of justice will be served by 

granting this motion. 

:tfully submitted. 

Edward J. Tuddenham 
Migrant Legal Action Program 
2001 S St. NW 1310 
Washington, D.C.  20009 

Garry G. Geffert 
West Virginia Legal Services 
P.O.Box 1898 
Martinsburg, West Va. 25401 

ATTORNEYS  FOR  CARRIZALEZ,  RAMIREZ, 
RUIZ, AND MOLIERE 
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Farmworker Justice Fund, Inc. 
P.O.Box 53285 
Washington, D.C. 20009 

ATTORNEY FOR POWELL 

CERTIFICATE OF SERVICE 

I,^dward Xudder 

)n aril  parties by 

^_£_d ruddenham, hereby certify that on this Y)   day 
of^ ///f^^/^t    . 1987, I served the  foregoing document 
on afll  parties by mailing copies  first class mail to the 
following: 

Charles Kelso 
Ann Margaret Pointer 
Fisher & Phillips 
3500 First Atlanta Tower 
Atlanta, Georgia  30383 

Leslie Shedlin 
U.S. Oept. of Justice 
Federal Programs Branch 
Civil Division Rm 3343 
10th 6 Pennsylvania Ave. NH 
Washington, D.C.  20530 

Charles Caulklns 
Fisher and Phillips 
The Landmark Building 
Suite 2500 
One Finanacial Plaza 
Ft. Lauderdale, Fla.  33394 

Edward Tuddenhtun 
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ExmBrr G 

FARMWORKER JUSTICE FUND, INC. 
2001 S Street, N.W., Suite 312 

P.O. Box 532B5 
Woshington, D.C 20009 

12021 462-S192 

July 23, 1987 

David L. Ross, Esq. 
Greenberg, Traurig, Askew, Hoffman, 

Lipoff, Rosen ( Ouentel, P.A. 
1401 Brlckell Avenue, ph-1 
P.O Box 012890 
Miami, FL 33131 

Re:  Marquis v. U.S. Sugar 

Dear David: 

Enclosed please find several brief discovery requests. If 
you need any clarification of the requests or have any 
questions as to their scope please give me a call. 

1 J. Tudaenhani 

Rristine Poplawski 
James Green 
Charles S. Caulkins 
Janes M. Gann 
Charles Kelso 
Gerald A. Martin 
Jeffrey J. Ward 
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IHE  MXAlIi  ncr*ju.u  -   ounoav. 

E COMPETTTION; BUI Krtmer of trie Floridk Sugarc«ne Qrowws Auocl«t<on %t\wn on« of tht •ulomclic cuttare. 

Mechanical cutters 
harvest new woes 
for cane workers 
•y ILLEN WcOAfUUHAN 
HvraidSuftWr.1*. 

BELLE CLADE - The «rth » 
•tiikanC m ctruui iugircan« fichh. 
k't MbtCTTinein Uiunder. rolling 
oaderfTOund thit year wiLh the 
fflechvuntxtn oi the turvett 

The »og£y muck wUi of Palm 
Beach County cane Un<J hive 1OQ| 
been called mhotpttable to the 
h«a*y b»rve«ing machinery, BW 
this rear, for the ^i time, the Sac- 
arcane Glowers Coopetilivc <d 
Flenda — whoae mill poun «faiu 
note inia the aky on the edge «( 
dritlnrd-tatcn to«n — ti uainc lu- 
-^-» to h«rve« more than halt iu 

't over • million tnd a hilf 
of nrcet atalk no longer har- 

•Tt., 

vetted by hand. It hai coat 900 nwa 
thCir jobs k-ith the cooperative 

"We have a heavy bean, talking 
about 900 people not getting jobs 
•nrmore." uid Bill Kramer, general 
nanager o( Lhecoe^ratjve •'Ifsan 
unlartuaaie ude to gomg mechaoh 
cal" 

But the move to mectunuauaa 
bat reiulted. irocucally. from the 
barrage o( U-nuju brought agunU 
the giant tugar compamei by legal 
•genciei iwom to delenfl the work- 
era and make lure they are treated 
(aiily. Kramer and other* uid,   _ 

"If they would do Ihmgt nght," nnvtoiini 
mpondi Rachel Ballard ot Florida    UNCE,RTAINFUTURC:CafWCutlof5«kaRlckyC«y(onB«Ckl»r.a 
     J«malc«n wtio Uves In Florid* durWfl harvost • 

PL£AseS£E cum, «C     t>y mocJ^vtical cuttors in rrwiy fiolds. 

DOiiBrrH 
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THE FINAL STEP; Procatswl sugar It warcftOuMti unlii its move to the (ilrner. 

Mechanical cutters 
sweeten business, 
but sour workers 
CAW. MOW IC 

-Rural Lc|il Service*, "wt wogldn'l 
bive to luc them They couid ;ui( 
Spend the moMy they ipend on IC' 
gal fee* uui ^»t sun to ptjr people 
hitn." 

FM Rwre than 40 yean. i«i|u- 
case « Palm Beach Couoiy has been 
hwtfotl by Wc»i Indan wDiLctt 
fciOBlIM «•*! hr lh« caoc coaipauet 
ttt At tti-nonth harveii and re- 

' to the ntandi after the sea- 11 

ci. "And to some eitent. they've 
been succeMful" 

"Every single (rowet. every sin- 
tic farmer. Uul h« ever been sued 
by Ltfti Scrncci and then ksicr had 
(manual proUcmt or had ID chanie 
m any wij' •)«•» accutci the suit." 
said Ballaid "It vul be unljir if i lei 
of *o(ken t*' 'J' MJl o( tobi that 
Ihey do mini ind nicd juil ttcauie 

I aakinf that they be paid pro^ 

£acho 

ScrwUnjr. lavtutts 
For all «(thote years, the bvui| 

•ad workmf conditions ol the West 
• bdians have been lubieci to icntj- 
•M — and law»ujii. Lawyers (rom 

FwtidB Rural Le|ai Services and 
' Other aienucs hive filed suit after 

' JBit onWhall ol the l«ei|n worli- 
• :«n. chargini the big sugir compa- 

nes mlh. among other ihinti, un- 
4trpamg and lUeg^Ux bUdulittins 
OH men 

Last year, lor example, Flonda 
Rnrsl Lef al Scnncef sued the Ohee- 
iMla C«rp . a South Saybated cane 
powti. on behalf of 14] cane cul- 
ttn fired and summanty deponed 
after ^cKMLng ih*-_- •Ofkisg sor- 
dLOAl. 

"Our fob 11 to represent larm 
workers m siiuaLiont where they 
•re beuig unproperly patd," said 
EUUard. one o( Letal Semcei' lug- 
arcane iipena. "Every tingle sug- 
arcane worker I've ever uUted to 
aaid he's n9t bfing pt>d properly." 

No* some sugar contparues sty 
thai pressure from Florida Rural 
Ugsl Scrvuei. cornhmed with the 
tisiAg cotia of the foreign worker 

n making mcuaniiabon 
^ and better. 

iM kaM aUaa art Mur te tMa 
iMIIa. 

*1 Omk they've  proboMy b*d 
•teds l« haras* u* lad aM coaii to 

' aaid Kay CaraftaU. 

of the ippioumauly 9.0OO 
West Indian vorkcrs brought to 
Flonda 10 cut cane eacA year for the 
season can expect to cam about 
15.000 to U.OOO. both CampbeU 

an hour. 
Front the money they make each 

day. S6 IS taken oui (oi food, anoth- 
er 1 to 2 percent ii uken out for in- 
surance, and 23 percent M tent back 
home to sit in no-merest accounts 
until the sesion is done Koomi in 
the company-barracki are protidetl 
Irce. 

Worh la no«d«« 
One thing neiiticr the cane com- 

paiues nor Leisi Services dispuw is 
uii* ln« men tccd — aad want - - 
the work 

With unemployment high tn4 
wigei loH in Jamaica artd other 
West Indiin islands the cane cut 
ters can make in m months n Flori- 
da whai 11 vovM take MT«ral yeira 
St home <o earn, said Robert Buker 
Jt., VKt prttidtnt (or toirrrair •{• 
fstfsatUS Sugar, the Cladrs'targ- 
asi Single sugsi cotporitioo 

'They re very iiumis to coine 
here," aaid Kramer. 

"The guys ire TUSI cracy to be 
sMe to come over here." sfrced 
BaUatd, "but that's not bec««*e ti's 
auch a great ^ It's kscause K's iha 
only eptnn available is them " 

Mechamcal harvestm tl Bucar> 
CSM M noi IM* Machines hiri 
bt«n a**>l*Me 10Cladei grc«e(i tor 
•we* than a decade Smcc the oud 
IffTOs. the ewtarcane nOmiry hsi 

A DfUWBACK.Thaauiomatie cutters p«k up rrxira manor than ]u)t 
tugarcaoa. 
harvested about J5 percent of M    men to cut cane ire increasing; 
CTW w:ih machines, laid fiarbari' coats lor everythinf Irom workers 
Miedema.  spokeswoman  lot  the    eompei«atjon w Iransporuiioo to 
Flonda Sugarcane League namiauung the company housing 

"It's a Uille ol everything." be . 

SAitdiOara 
Bui until recently, moil of the 

mechanical hirvcaiing has been 
done in areas with sandy soils, 
where cane grows siriighiet than in 
muck soils and is therefore more 
suitable for machine harvest, she 
said In muck soils, the michLnes 
have tended to uproot sugarcane is 
they cut It. which coils gtoweri 
mortey lor replanting, she said 

And beciust of the mutcacies of 
sugtrcine processing, cane cut by 
machirict cost I more to turn to ta* 
•ugar than cane cut by band. Kr*- 
tntT said A man with a cane kniJc 
(.an Slice very precisely, choMtng 
eoly the most sucrose-laden pan of 
the plant A machine n less eiacl. 
and inc jJca more of thr grassy top 
part of the cane pliflt tn the harvesl 

TM grasiy pans, called "triih" 
in the industry, act ss sponges dur- 
ing the processing, soaking up sonie 
of the sucrose Ihat eihcnmst aould 
b« criraialhied into avfar. Thii 
costs growers money, and it's mon- 
ti miny irowtn wouU itihtr iw( 
spend. 

But two yciri age. the coopera- 
tive began to eye mechaiucal har- 
vesting as a way of lavuxi naocy, 
Kramer said 

Lagil prattwrti 
Kramer aaid tht toeperalive da- 

ci^d 10 expand iii mechanical hir- 
treuioj prognm becaose K tth the 
future of the foreign w«rhcr pro- 
grim was i«>cf riiin. due to the legil 
preaaurei en the program And be 
sod. I he CMti associaied with turwig 

In 1987. the cooperative harvesl- [ 
ed about onc-ihird of iit crop with j 
machinev The rest of the cutting 
was done by 1.700 West Indian 
workers. In 19U, machines cvt halt 
the crop, and 1,400 men cut the 
rest. Kramer siid. Ttus year, ma- 
chines arc cuiiirtf two-thirds of the 
cane, and ooiy BOO hand-tuttin 
were hired 

'^cknelcssinUwmtllthaAwt 
keep 10 the fttlds." K/anter uid. 
And, he said. 'Ihcre's great unecr- 
ta«ty about Iha llarefn worker) 
program Ic is nndtr HiadL" 

At U.S. Sugar. Bober said the ] 
Clades guni is not gomg to increase 
Hs mechanical hanretung progrim 
m the near fjiure. Right f.o*. U S 
Sugar takes in about 40 percent of 
its aop with machines, which opcr- 
aie almost c«ciusiv«ly oo sandy 
soils, he Slid 

"We (eel It dors not work well on 
muck soils." he said. 

Byt (M eoopcrativ* a cenftdint 
It* en the right track 

"We're on iiic cutimg edge riiM 
now." aaid perioruiel manager 
Campbell "We've moved ahead as 
last as we could " 

And sU of It kuufleeida Xartl 
~U|sl^rv)ces with a aour tasit, 

_ 'UtbanuxivaiMftjftthaKhajraat 
they stay bivt to par piapla «art 
•Moey. Hir's b— dwapar Ii tat   " 
people." aaid BaSard; 1 CliM ttai 
•a yaw 
and whether thart'a any M*M » 
havvig people empleyod in a snua. 
lion where they're aoi bemf P^ 
nfht" 
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AAig'ont Legal Action Program, Inc 

EXHIBrT I 

^'^> 
August 25, 19t7 

Clerk 
United States District Court 
District of Columbia 
3rd and Constitution Avenues, 
Washington, D.C,   20001 

N.H. 

2001 SSfMi. N w 
Suite 310 

Wo»h..»gn>n. DC. 20009 

Ulephon*: (2021 *61T7u 

Be: AfL-CTO, et al. v. William Broclc, et al., and National 
Council of Agricultural Employers, et al., and American~ 
Farm Bureau Federation   C.A. No. 87-1683-SS 

Dear Clerk: 

Enclosed for filing in the above-referenced case please find 
an original and one copy of 'Plaintiffs' Motion for Bearing on piece- 
Rate Issue.* 

Thank you for your attention to this natter. 

Richard K. Millard 
Joseph E. DiGenovB 
Sandra M. Schraibean 
Drake Cutini 
Charles D. Raymond 
Robert Lesnick 

w.«Srl H. Vogt 
Warren Belmar 
John Sinpson 
Robert A. Burgoyne 
Kathryn A. Oberly 
Michael F. Rosenblua 
Patricia A. McCoy 
David Silberisan 
Garry G. Geffert 
Shelley Davis 

Sincerely, 

Edward J. ^tiddeiihan 
W^-^^^ 
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^ BOnBIT J 

FARMWORKER JUSTICE FUND, INC. 
2001 S Street. N.W., Suite 312 

P.O. Box S32B5 
Waihlnglon, O.C. 20009 

(2021 462-8193 

Decetibcr 11, 1987 

Mr. David Ross, Esa. 
Greenberi?, Truuri?, Askew, 

Lipoff, Rosen fi  Quencel, P.A. 
li^ni Brickell Ave. 
P.O. Box 0218<»n 
Mi«ni, FL  33131 

RE: Marquis et H1. v. U.S. Supsr Coro. 
C.A. Ho. 85-83r,8 " 

et al • , 

Deer Mr. Ross; 

Enclosed pleese find answers to Interrogatory No. 1 of 
Defendents' Interrof>«tories Rensrdinp Class Certification from 
Plaintiffs Paul Calixte, Joseph "Misius" Tanus, Jean Claude 
Marnuis, Osip.ene Saint Fort, Atilus Sauvcur and Wllnor Valsaint. 
Answers will follow shortly fron Plaintiffs Soelle D'Afinice, Luc 
Africain, Innocent Desir, and Jean Claude Madel. We have 
infornntion that Plaintiffs Valet Charles onH Edvar Nicholas are 
deceased. We have not yet been able to copnunicate with the 
reuaininc Plaintiffs, althouch we are in the process of arranylnp. 
long-distance interviews with several of then. 

Also enclosed nlease find Plaintiffs' Suppleneptal Response To 
Defendants' First Renuest for Production of Docunentation. 

Sincerely, 

>^^t> y^/OM^^^ix' 
istine Popl8>wHi 

Anti-Marnaret Pointer, Eao. 
Charles Kelso, Esq. 
Charles Caulkins, Esq. 

EXHIBIT "A" 
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ExmBrr K 

UNITED STATES DISTRICT COORT 
SOUTHERN DISTRICT OF FLORIDA 
WEST PALM BEACH DIVISION 

JEAN CLAUDE MARQUIS, INNOCENT 
DESIR, MICLISE OCSUIS, EDVAR 
NICHOLAS, WILFRED PIERRE, HUBERT 
DELVA, LUC AFRICAIN, MISIUS TANUS, 
KESNEL OLIBRICE, PRENANCE SOMMERVILLE, 
JEAN CLAUDE MADEL, VALET CHARLES, 
WILNOR VALSAINT, PAUL CALIXTE, 
SAUVEUR ATILUS, MERILIEN PIERRISAINT, 
SOELLE D'AFINICE, FRISNER SENTIL, 
PIERRE PETIT-DOR, OSIJEAN SAINT FORT, 
and all others similarly situated, 

Plaintiffs, 

UNITED STATES SUGAR CORPORATION, 
ATLANTIC SUGAR ASSOCIATION, 
OSCEOLA FARMS CO., SUGAR CANE 
GROWERS COOPERATIVE OF FLORIDA, 
CANE CONTRACTORS INC., SUGAR CANE 
HARVESTING, INC., SHAWNEE FARMS, 
INC., OKEELANTA CORP., and 
FLORIDA FRUIT AND VEGETABLE 
ASSOCIATION, 

Defendants. 

C.A. No. 8S-838B 
CIV-GONZALEZ 

SECOND AHENDED 
COMPLAINT 

CLASS ACTION 
Jury Demanded 

INTRODUCTORY STATEMENT 

1. Plaintiffs, 20 United States farm workers, conplain of 

various unlawful employment practices, especially those designed 

by Defendants', to exclude United States farm workers of Haitian 

ancestry from employment in the Florida sugar cane harvest so 

that Defendants can unlawfully import foreign workers to harvest 

their cane. . Defendants', unlawful employment practices constitute 

violations of the Sherman Anti-Trust Act, IS U.S.C. SSI and 2i 

r.nc-<nFrm m^ 
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S1391 (bl and (cl in that all Defendants are either incorporated 

in Florida and/or doing business in the West Palm Beach Division 

of the Southern District of Florida, and the claims arose in that 

division and district. 

Plaintiffs 

5. Plaintiffs Jean Claude Marquis, Innocent Desir, Edvar 

Nicholas, Wilfred Pierre, Miclise Ocsuis, Hubert Delva, Luc 

Africain, Misius Tanus, Kesnel Olibrice, Prenance Sommerville, 

Jean Claude Hadel, Valet_ Charles, Wilnor Valsaint, Paul Calixte, 

Sauveur Atilus, Herilien Pierrisaint, Soelle D'Aflnice, Frisner 

Sentil, Pierre Petit-Dor, and Osijean St. Fort are migrant and 

seasonal farm workers who reside in Florida. 

6. All Plaintiffs are U.S. workers as that term Is defined 

by 20 C.F.R. 655.200(bl, and have been D.S. workers at all times 

relevant to this action. 7^       ^ V 

7. All Plaintiffs are of Haitian ancestry and ethnic 

characteristics. All of the plaintiffs speak Creole and little 

or no English. 

8. At all times relevant herein, all Plaintiffs have been 

and/or continue to be desirous of employment as sugar cane 

harvesters and have been and are ready, able, and willing to 

perform such work for Defendants. 
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Ra>p«ctfully subnlttad. 

Date; April 14, 1988 
Attorneys 

Bruce Goldstein 
Krlstlne Poplawskl 
Farmworker Justice Fund, Inc. 
2001 "S" Street, N.H. 
Suite 210 
P.O. Box 53265 
Washington, DC  20009 
(202) 462-8192 

Janes X. Green 
Green, Elsenberg, t  Cohen 
301 Clematis St., Suite 200 
West Palm Beach, FL 33401 
(305) 659-2009 

Gregory Schell 
Legal Aid Bureau 
111 High St. 
Salisbury, MD 21801 
(301) 546-5511 

James A. Boon 
Isldro Garcia 
Florida Rural Legal Services 
572 S.W. 2d St. 
Belle Glade, FL 33430 
(305) 996-5266 

Shelley Davis 
Edward Tuddenham ' 
Migrant I,egal Action Program 
2001 'S'  Street, N.K. Suite 310 
Washington, O.C. 20009 
(202) 462-7744 

PLAINTIFFS' ATTORNEYS 

58 
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CERTIFICATE OF SERVICE 

I, Bruce Goldstein, hereby certify that on the 14th day of 
Xpril, 1988, I served the foregoing document upon counsel for 
defendants by mailing a copy, postage prepaid, to the following 
address: 

Charles S. CauDcins, Esq. 
Fisher t  Phillips 
The Landmark Building 
Suite 2600 
One Financial Plaza 
Fort Lauderdale, FL 33394 

David L. Ross, Esq. 
Andres Rivero 
Greenberg, Traurig, Askew, Hoffman, 

Lipoff, Rosen i  Quentel, P.A. 
1401 Brickell Avenue, ph-1 
P.O. Box 012890 
Miami, FL 33131 

Charles Kelso, Esq. 
Ann-Margaret Pointer, Esq. 
Fisher t  Phillips 
3500 First Atlanta Tower , •'^       •     ^.—.. 
Atlanta, Georgia  30383 

Bruce'Goldstein 

S» 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

NAACP, JEFFERSON COUNTY • 
BRANCH, et al., • 

Plaintiffs, * 
* 

C.A. No. 82-2315-CRR 
THE HONORABLE ELIZABETH DOLE, 
SECRETARY, UNITED STATES 
DEPARTMENT OF LABOR, IN HER 
OFFICIAL CAPACITY, et al.. 

Defendants 

PLAINTIFFS'   REPLY   MEMORANDUM   IN   SUPPORT 
OF   THEIR  MOTION   TO   STRIKE 

Plaintiffs have moved to strike the Comments of the 

Farmworker Justice Fund ("FJF"), Exhibit 16 to the Reply 

Memoianduro in Support of Intervenor-Defendants' Motion for 

Protective Order ("Intervenors' Reply Memo"), because FJF is a 

stranger to this litigation. In response, intervenors claim 

that the FJF's comments are relevant because its attorneys are 

plaintiffs' "colleagues" and FJF attorneys are one of the 

counsel for plaintiffs in Marouis v. U.S. Sugar Corp. 

Intervenors' contentions are nonsensical and demonstrate the 

irrelevance  of  that  exhibit  to these proceedings. 

1. Intervenors describe the Farmworker Justice Fund as 

"plaintiffs' colleagues" in an attempt to concoct a 

relationship between the two where none exists. The 

Farmworker Justice Fund does not represent any of the NAACP 

plaintiffs   in   any   context.      Rather,    it   represents   twelve 
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individual farmwockers in Marquis v. U.S. Sugar Corp.. C.A. No. 

85-8388 (S.D. Fla.). None of the NAACP plaintiffs are named 

plaintiffs in Marouis. While FJF may someday represent a 

class of farmworkers in Harquis, no such class has yet been 

certified. Thus, the Farmworker Justice Fund is a stranger to 

this litigation and its Comments are simply irrelevant. 

2. Second, the Farmworker Justice Fund filed the comments 

in question in a rulemaking to determine whether sugarcane is a 

'perishable commodity" within the meaning of the Special 

Agricultural Worker and Replenishment Agricultural Worker 

provisions of the Immigration Reform and Control Act of 1986, 

Pub. L. No. 99-603, 100 Stat. 3359 (1986). These comments were 

filed by the Farmworker Justice Fund on its own behalf, and not 

on behalf of the plaintiffs in this action. Since there is Q^ 

connection between the HAACP plaintiffs and those comments, the 

Comments should be stricken from the record. 

3. Finally, the sentence in the Comments upon which 

intervenors appear to relyl/ merely states the suga rcane 

companies' description of its pricing system — not FJF's. 

Thus, the comments do not show that "plaintiffs' lawyers (or 

their colleagues)' have taken a contradictory position in 

another proceeding.  See Intervenors' Reply Memo at 4. 

1/ "These very factors are cited by Florida growers as reasons 
why the determinations of the price to be paid for canecutter 
labor to harvest a particular field cannot be made more than 
one or two days before the harvest of that field." FJF 
Comments at 10, cited at Int. Reply Hem. at 5. 
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CONCLUSION 

For tbe reasons stated above and in Plaintiffs' Notion to 

Strike, the Comicents of the Farmworker Justice Fund, Ex. 16 to 

Int. Reply Hen., should be stricken from the record. 

Respectfully submitted. 

Of Counsel: 

William Stein, Esq. 
HUGHES HUBBARO i   REED 
901 15th Street, N.W. 
Washington, D.C. 20005 
(202) 371-6240 

O AJC^^ jOr-.-<X>-  
Shelley Davis 
D.C. Bar No. 413311 
MIGRANT LEGAL ACTION PROGRAM 
2001 S Street, N.W. 1310 
Washington, D.C.  20009 
(202) 462-7744 

Edward J. Tuddenham 
Richards, Wiseman & Durst 
600 West 7th Street 
Austin, Texas 78701 
(512) 479-5017 

Robert Williams 
Florida Rural Legal Services 
110 South 2nd Street 
Immokalee, FL 33934 
(813) 657-3681 

ATTORNEYS FOR PLAINTIFFS 
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UNITED STATES DISTRICT COURT 
fOR THE DISTRICT OF COLUMBIA 

NAACP, JEFFERSON COUNTY 
BRANCH, et al.. 

Plaintiffs/ 

THE HONORABLE ELIZABETH DOLE, 
SECRETARY, UNITED STATES 
DEPARTMENT OF LABOR, IN HER 
OFFICIAL CAPACITY, et al.. 

Defendants 

C.A.   No.   82-2315-CRR 

CERTIFICATE   OF   SERVICE 

I, Shelley Davis, hereby certify that on this 20th day of 

February, 1990, I served copies of "Plaintiffs' Reply 

Memorandum in Support of Their Motion to Strike' by first class 

mail  upon  the  following  counsel  of  record: 

Michael  J.   Ryan 
Asst.   U.S.   Attorney 
Judiciary  Building 
U.S.   Attorney's Office 
555  4th Street,   N.W. 
Washington,  D.C.     20001 

Harry L.  Sheinfeld 
U.S.  Department  of  Labor 
Room N-2101 
200 Constitution Avenue, N.H. 
Washington, D.C.  20210 

John H. Simpson 
Fulbright & Jaworski 
1150 Connecticut Ave., N.W. 
Suite 400 
Washington, D.C.  20036 

Shelley Davis 
Jy^i^ 
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EXHtBITH 

BXCBBPTS FBOH HKAKIMG 

COTTOB, RICE AMD SOGAR SOBCONMITTBB 

HOOSE AGRICOLTORB COMMITTEE 

BBLD IB CLEWISTOH, FLORIDA 

FEBROART 2.   1990 

By Rep, Edward Madigan 

Rep. Hadigan: Mr. Secretary, could you tell me the average 

annual wage of a worker in Jamaica? 

By Mr. A. G. Irons, Permanent Secretary, Ministry of Labour, 

Jamaica 

Sec. Irons: Hell sir, if he were working in agriculture, he 

would average about 22 Jamaican dollars a day. 

Rep. Madigan:  What is that in U.S. equivalent? 

S«c. Irons:  That would be the equivalent of $3.10. 

Rep. Madigan: And one that comes here and works in the 

sugar cane fields would earn how much a day? 

Sec. Icons: The minimum wage, I believe, is $5.35, so foe 

an eight hour day, it would average over $40.00 a day, I would 

think, based on that rate. 

Rep. Hadigan: $40.00 a day here versus $3.10 a day in 

Jamaica? 

Sec. Irons:  Right. 

Rep. Madigan: So it's a very good program for you as well 

as foe us? 

Sec. Irons: Quite true, quite true. Sir. 

Rep. Hadigan:  We'll do everything we can to continue it. 
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Page 2 

Cotton, Rice and Sugar Subcommittee Hearing, Feb. 2, 1990 

By Representative Tom Lewis 

Rep. Lewis: If the sugar program was removed, how would 

that effect you? 

Sec. Irons: It would be a very serious blow, a very serious 

blow. ^ 

Rep. Lewis:  Would it effect your economy? 

Sec.  Irons:    It  would  effect  the  economy  of  Jamaica 

severely. 

By Representative Clyde Holloway 

Rep. Holloway: Mr. Secretary, the 10,000 workers that come 

to Florida to work during the winter months, when they go back to 

Jamaica, they are unemployed, am I correct, or maybe some of them 

work, but most of them-- 

Sec, Irons:  The vast majority would be unemployed. 

Rep. Holloway: So, without these 10,000 jobs, you would have 

10,000 more people basically on unemployment or without jobs 

anyhow? 

Sec. irons: Quite right. 
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Mr. FRANK. When you said before you had to tell your president 
you didn't have a political stable work force. In other words, you 
meant not that the individuals themselves were unstable, but that 
because of political conditions it would be hard to get a work force 
that was—I mean, you weren't talking about the politics of the 
workers? 

Mr. WARD. Not necessarily just political, either, when I say  
Mr. FRANK. YOU used the phrase "politically"—you couldn't get 

a politically stable work force. I just want to make clear, you 
weren't talking about ideological unreliability among the workers; 
you were talking about politicsd conditions that made it hard to get 
the workers; is that it? 

Mr. WARD. Right. 
Mr. FRANK. OK. 
Mr. Cureton. 

STATEMENT OF JERALD R CURETON, ESQ.. OF BLANK, ROME. 
COMISKY & McCAULEY, PHILADELPHIA, PA, ON BEHALF OF 
PENNSYLVANIA FARMERS ASSOCIATION 
Mr. CURETON. Thank you, Mr. Chairman, for the opportunity to 

testify before the committee today. 
I am a partner in the law firm of Blank, Rome, Comisky & 

McCauley in Philadelphia, PA. I have been practicing labor and 
employment law for 17 years. My practice includes a wide diversity 
of industries and clients that I represent. 

But approximately 10 years ago, I handled my first agricultural 
labor case in the State of New Jersey. Since then, my involvement 
with the farming community has grown and now I represent a 
great number of farming clients in both New Jersey and 
Pennsylvania. 

My purpose here is not to attack Legal Services Corporation or 
the idea of federally funded legal services for disadvanta^fed Ameri- 
cans. My purpose here is to alert you to abuses that I have wit- 
nessed personally, and members of my staff have witnessed, in 
dealings with certaiin LSC grantees. 

Let me also say that those abuses are significant. They are re- 
sulting in farmers going out of business. Farmers cannot cope with 
and cannot afford to engage in rampant and needless litigation 
that is going on in the area that I am fi-om. 

The result, as I said, is that farmers are selling their farms to 
land developers. Other farmers are turning over their vegetable 
and fruit crops which utilize a great deal of migrant farmworkers, 
and are going to crops such as soybeans, which are not labor- 
intensive. 

A number of farmers are also turning to mechanical harvesting 
devices to avoid using migrant farmworkers. And the reason for 
that, the sole reason for that, in many cases, is the fear of being 
attacked and victimized by LSC grantees who raise unrealistic and 
exorbitant settlement dememds and put the farmer in the position 
of having to litigate extensively, which he cannot afford or alterna- 
tively to settle, which he cannot afford. 

The real victims, in addition to the growers and the family farm- 
ers that I represent, are the workers themselves, who are put out 
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of work. There are fewer jobs using migrant workers in Pennsylva- 
nia today than there were in the past, and the same is true in the 
State of New Jersey. 

One of the things I do in the farming community is educate 
farmers about these laws. In the last 10 years, the farming commu- 
nity has come a great way. The farmers I see—and literally hun- 
dreds of farmers I've seen in the two States that I am involved in— 
are anxious to learn about the laws that affect their work force. 
They are anxious to comply with those laws. We give educational 
courses periodically to these people. 

So what has happened is that this conventional wisdom that ap- 
pears to be bandied about that farmers are abusing workers is just 
that—a conventional wisdom—and it's not true. Sure, I suspect 
that there are isolated instances in this day and age of growers 
who may abuse workers. That is probably true in every industry. 
But the vast majority of growers are honest, hard working, good 
people who are attempting to comply with these laws. 

What has happened, though, is that LSC has outfitted and au- 
thorized an army of grantees to go out there and fight these bat- 
tles. But the battles no longer exist. 

What happens when you take an army and put it in the field 
and there is no war? They create a war. 

What we are seeing is is litigation that is needless, that is unnec- 
essary, and that is not productive. There are none of the serious 
abuses that were real or perceived in the past. 

Let me give you some specifics. One of the major areas that we 
find abuse in is solicitation of clients. I am aware of cases—of a 
case—where LSC grantees entered into the private rooms of work- 
ers and told the workers they were from Immigration, that they 
were Immigration officials. They got these workers to sign blank 
authorization forms in English, which is standard procedure 
anyway. 

If a fanner tried to get a worker to sign a blank form in English 
without translating it to him, he would be violating MSPA and he 
would be in big trouble. This is exactly what the LSC grantees do. 

I have taken depositions of workers who when we tell them what 
the lawsuit is about, they are incredulous—they cannot believe it. 
Thejy say, that's not what I went to LSC for, I don't know what 
you re talking about. 

Exhibit 1 to my prepared statement and recorded on page 3 of 
my document is a solicitation letter from an LSC grantee to a 
former worker of a grower. 

In order to file a class action lawsuit against a grower, the grant- 
ee rights to the worker that, "After speaking," and I'm quoting: 

"After speaking with all of the workers and after examining the 
receipts, we have determined that you had many problems in 
the ... camp. This includes the fact that you did not receive mini- 
mum wages due to the unreasonable chfu'ges for food and other 
things." 

This seems innocuous on its face, but the underlying facts prove 
otherwise. First, the grantee did not speak with all the workers. 
Workers have told us—told the grower—that they were not con- 
tacted, and don't know what this is about. 
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More importantly, they say that they have examined the receipts 
which demonstrates to the normal reader that they have proof of 
the case. The grantee never saw those receipts. The only person 
who has those receipts is the person who provides the food. I know 
this because a grantee has recently asked me for the receipts. They 
never saw those receipts; and yet, they misrepresented that fact to 
a group of migrant workers in an effort to create a lawsuit. 

We've seen this where they try to keep workers once into the 
lawsuit, once they realize what the lawsuit's about and want out. 
We've had occasions where LSC grantees have gone to the worker's 
bedroom at 6:30 in the morning—the worker is sleeping with his 
girlfriend—and the LSC grantee came in and would not leave until 
it was time to go to work, trying to get the worker to stay in the 
lawsuit. The worker did not agree to do so. 

Four of the grantee's employees came back after work and 
stayed 4 hours attempting to convince this worker to stay in the 
lawsuit, threatening him that the judge would be mad at him if he 
dropped the lawsuit. 

'The next area where we've seen abuse is in the litigation process 
itself Lawsuits that no private litigator would prosecute are 
brought. Lawsuits that should be reasonably settled and that I 
would be interested in a reasonable settlement in are not reason- 
ably settled, largely because of the agenda, the social agenda, of 
the grantee itself. 

In other words, what happens is that the plaintiffs are a techni- 
cality. The plaintiffs are a necessary evil because you have to have 
a plaintiff in order to bring a lawsuit. Once they got the name on 
the lawsuit, the plaintiffs become largely irrelevant. 

Some of the claims that taxpayer moneys are being spent to pros- 
ecute are pretty interesting. For example, in one case we had work- 
ers asked to signed an authorization for a lawsuit to collect unpaid 
wages, when in fact they had not even received the pay check yet— 
they had just started work, and the solicitation was made to them 
right then. 

Some of the interesting claims that are made are the grower 
failed to disclose at the time of recruitment that there was a soda 
machine in the camp; the grower failed to disclose at the time that 
there was a juke box in the camp, or that the grower failed to dis- 
close at the time of recruitment that there was a pool table in the 
camp. 

There is no allegation there were overcharges for these services. 
There is no allegation that they were forced to put quarters in the 
juke box or forced to use the pool table. It's a technical violation— 
these are examples of technical violations. 

Now, you may say they have a right to bring technical violations, 
but it doesn't stop there. What happens next is they say to the 
grower, it's $500 for the violation. You had a pool table, you didn't 
disclose it at the time of recruitment; that's $500 per worker. 

Now, what happens if you have 100 workers? You're talking 
about $50,000 because you didn't tell them in Florida you had a 
pool table. 

These are the type of allegations that we're seeing in lawsuits. 
It makes it very difficult to settle a real claim. 
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Perhaps the most recent case that illustrates my point is Sharpe 
V. Roth, recently litigated. There are some facts about that case 
that would be elucidating, especially in light of the statistics that 
were presented here earlier today. 

Sharpe v. Roth involved an LSC grantee initiating a lawsuit on 
behalf of several workers at a small grower in Pennsylvania. At 
most, the grantee could have recovered $14,500. The grantee, in our 
estimate, spent over $200,000 prosecuting that case. 

That's our estimate. The grantee won $3,000. The grantee sub- 
mitted a bill to the court for attorney's fees of $70,000. The grantee 
was awarded by the court $6,000. 

I have attached the court's opinion on the attorney's fees. The 
court says, "It is the opinion of the court that the settlement"— 
settlement discussions had taken place—"was effectively scuttled 
by plaintiffs counsel's insistence on inclusion of unrelated mat- 
ters." The plaintiffs counsel, of course, was the LSC grantee. 

I view the Sharpe v. Roth case as a devastating loss for both 
sides. Mr. Roth had to pay a great deal of attorney's fees to defend 
himself in this small case; the grantee had to pay, and spent thou- 
sands and thousands of dollars, in the same way. But I am sure 
that the Sharpe v. Roth case will show up as a victory in the statis- 
tics presented to you because in fact they recovered some money 
for some plaintiff. 

I urge you to review the Sharpe v. Roth decision of the judge, 
where the LSC grantees are roundly criticized for overlitigating 
and overprosecuting their case. 

Finally, there's the process of settlement, which is of great inter- 
est to my clients because they don't want to spend a lot of time emd 
money litigating. The process is used as a ruse. What happens is 
this: A demand letter is sent. The demand letter does not name 
any plaintiffs and lists a great number of violations with no details. 

The grantee then tells the grower that he cannot settle the case 
unless the grower gives him all of his books and records. And if he 
doesn't give him all the books and records he's going to be sued. 

Many growers made the mistake of giving and turning over their 
books and records to the grantee; who then comes back and says: 
Oh, I found a whole raft of new violations, and the settlement goes 
up. The grower realizes he's been had. The grantee didn't have a 
case to begin with and just went in and ferreted out something to 
make a case. 

One of the grantee's favorite ploys is to tell the grower, point- 
blank, you cannot afford to litigate against me; settle now. I think 
that the settlement statistics you have are misleading for that 
reason—growers cannot afford to litigate so they settle. 

You wUl see a trend in the future, however—especially in my 
region—that settlements will not occur as they have in the past. 
My growers are not giving away money to these people to get rid of 
these cases for the simple reason that the grantees have been 
trained—they come back every year once they know a farmer has 
settled, they 11 come back again and again to get more money from 
them. 

I do not suggest that every grantee abuses the system. I do sug- 
gest that there are systemic abuses because there are no economic 
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controls that we have in private practice and there are no real 
plaintiffs to help guide and direct their interest in this litigation. 

Thank you. 
Mr. FRANK. Thank you. I appreciate all of that you have said. 
[The prepared statement of Mr. Cureton follows:] 

STATEMENT OF THE PENNSYLVANXA FhSKERS'   ASSOCIATIOH 
TO THE BOOSE JUDICIARX SDBOOiOCETTEE ON AEHIMISTRATIVE 

lAW AND GOVERNMENT BEIATIONS VTCTH REGARD TO 
I2GAL SERVICES REFORM 

Present^ed by 
Jerald R. Careton, Blank, Rose, Conisky i  McCaoley 

•ay 23, 1990 

Mr. Chairman, thank you for permitting me the opportunity to 
share with the Committee my experience and observations of IJSC 
grantees in the agricultural community. 

I am a partner in the Philadelphia law firm of Blank, Rome, 
Comisky & McCauley.  I have practiced labor and employment 
relations law for 17 years.  In addition to the commercial and 
industrial clients I serve, for the past ten years I have 
represented many growers in Pennsylvania and New Jersey in 
connection with their labor matters.  I frequently advise 
fanners, give educational seminars and represent them in their 
dealings with certain Legal Service Corporation ("LSC") 
grantees. 

I want to share with you that the growers I have spoken with 
in the recent years are fearful.  They have learned to cope with 
drought, early frost and every manner of calamitous weather; they 
have endured financial upheavals and government regulations. 
However, they do not know how to cope with, nor can they afford, 
rampant and needless litigation generated by certain LSC 
grantees.  I firmly believe these grantees are a cause of the 
demise of the family farm.  I have spoken with fruit and 
vegetable growers who sold their farms because they couldn't 
afford to pay the exorbitant sums extracted from them by 
grantees.  I have spoken with growers who cut down their 
orchards and planted soybeans.  Why?  Because soybeans are not 
labor intensive, and reduce the likelihood of a visit or revisit 
from farmworker advocates. 

The growers are not the only ones to pay a severe price; 
unexpectedly, the workers pay as well.  The growers who turn to 
non-labor intensive crops do not hire workers; the growers who 
sell their farms to land developers do not hire workers; and the 
growers who resort to mechanical harvesting machines hire fewer 
workers.  The inescapable impact on migrant and seasonal workers 
is fewer jobs. 

The farming community has come a long way in the decade 
since I began representing growers.  Every farmer I speak to 
knows about The Migrant and Seasonal Workers Protection Act 
("MSPA") and The Fair Labor Standards Act ("FLSA") and the state 
laws that governs them.  Every farmer I know tries to comply with 
those laws.  Frankly, I won't represent a grower unless he/she is 
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committed to creating a positive labor relations environment and 
\ises his/her best efforts to comply with the law. 

Despite this state of greatly improved affairs, the LSC 
armies are still In the field.  What are they doing? We all know 
what armies without a war or a battle do:  They go create one. 

With fewer. If any, major cases of abuse to address, this 
army of LSC grantees knlt-plck the farm labor statutes and bring 
trumped-up cases against good, honest farmers who have tried 
their best to be law abiding citizens and who I have found care 
about their workers.  The grantees litigate claims Involving no 
out-of-pocket losses, demanding tens of thousands of dollars for 
technical violations.  Abuses I have witnessed occur during all 
phases of litigation:  the open solicitation of clients, misuse 
of "settlement" negotiation process and the pursuit of litigation 
strategies that reflect the social agenda of the lawyers and 
their seemingly unlimited resources to wage war on growers. 

Solicitation 

The first major area of abuse is solicitation.  Certain LSC 
grantees have a penchant for taking advantage of the uneducated 
workers who are cajoled into signing blank "intake" forms which 
are used to initiate a lawsuit.  I have deposed workers who, when 
told what their lawsuit is about, were incredulous, denying they 
would have been party to such a suit.  We have deposed workers 
who admittedly signed consent to sue forms to bring wage claims 
against the grower before they received their first paycheck.  To 
the grantee, plaintiffs are a legal technicality:  they need a 
name to place on the caption of a lawsuit.  The real "plaintiffs" 
are the grantees themselves who use litigation to advance their 
own social agenda. 

Grantees have also abused the workers by misrepresenting 
who they are and their purposes.  In one case, grantee employees 
passed themselves off as immigration officials to gain worker 
confidence.  Once admittance was gained to the workers private 
bedrooms, the grantee then obtained signed intake forms and a 
lawsuit was bom.  We believe that workers are also enticed into 
lawsuits with promises of winnings which range from $2,000 to 
$5,000.  This is a great deal of money for workers who merely 
have to show up at a deposition and complain about the farm or 
the camp.  I am concerned that LSC grantees are creating a class 
of plaintiffs.  I am aware that some farmworkers choose to work 
on a certain farm in order to collect a "bonus" at the end of the 
harvest.  The "bonus" they anticipate is a settlement check they 
expect the grantee to obtain for them.  The abuse is similar to 
the type of scam plaguing the automobile Insurance industry.  The 
only difference is that farmers have no insurance company deep 
pockets to settle these claims. 
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We have seen solicitation abuse where the grantee 
misrepresents the nature and extent of its "Investigation", 
informing workers that the grantee has proof of serious 
violations, which proof does not exist.  For example, the 
following is a solicitation letter from a grantee to a worker: 

After speaking with all of the workers and 
after examining the receipts, we have 
determined that you had many problems in 
the...Camp.  This includes the fact that you 
did not receive minimum wages due to the 
unreasonable charges for food and other 
things.  Exhibit 1. 

The solicitation is improper because it is a lie:  the 
grantee had not communicated with every worker, as alleged.  A 
number of workers were never contacted.  This creates a false 
Impression that all other workers have agreed to a lawsuit. 
Secondly, the grantee has no proof of any neal violation:  the 
only way to determine if a violation with respect to the purchase 
of food occurs is to determine whether the revenue generated by 
meals exceeds the cost of providing meals.  The grantee has never 
seen either the revenue or the cost records.  I know this to be 
the case because the farm leibor contractor keeping the records 
has not turned copies of them over to the grantee.  The grantee's 
solicitation letter is simply an enticement to workers to 
participate in a lawsuit it has no idea if it can win. 

In addition, once farmworkers have become plaintiffs in an 
I,SC driven lawsuit, it is virtually impossible for them to 
withdraw from the suit.  LSC attorneys, eager to convey the image 
of mass discontent use every means at their disposal to keep 
their plaintiffs in "the fold."  In one instance, after a 
plaintiff expressed a desire to withdraw from a lawsuit because 
he did not have any complaints against the grower, an LSC 
attorney, paralegal and translator proceeded to verbally browbeat 
the poor worker for several hours until at the verge of tears, 
they led him away from the building.  Amazingly enough, the 
farmworker remained firm in his decision to withdraw from the 
suit.  In the same case, zmother worker who did not want to be a 
plaintiff was approached by an LSC attorney who told him that the 
judge would be mad at him if he did not testify at his 
deposition.  This was the seuse day that an LSC paralegal bad 
barged in this person's room at 6:30 a.m., which he was occupying 
with his girlfriend at the farm labor ceunp, to attempt to 
convince the worker that he had a claim and should testify at his 
deposition.  The two workers described above are stronger than 
most and were able to resist the coercive and strong-ana tactics 
of LSC grantees — most workers are not as strong and easily fall 
in line with the LSC's army of false prophets. 
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liltiqatipn 

A second area of abuse is the prosecution of lawsuits which, 
in the private practice of law, would either have been rejected 
by the attorney as not being legitimate, or once taken, would 
have been settled for reasonable amounts.  These cases involve 
highly technical "violations" and seek thousands of dollars in 
damages, even though the worker did not suffer any lost wages. 

We have seen cases where a grantee seeks thousands of 
dollars of damages for workers who were employed as little as 
one day, even though these workers were paid every single penny 
owed to them.  The "claims" brought on behalf of these workers 
are technical:  a notice was not posted; a toilet was stopped 
up; a crew leader sold a beer or cigarettes.  To grantees, an 
unposted notice is worth $500 per person, even if the growers 
posted it and the workers took it down; the toilet stoppage is 
worth S500 per worker, even if it is discovered that the workers 
used newspaper instead of toilet paper and, when called, the 
plumber discovers shoes and all manners of things clogging the 
pipes, placed there by workers.  The cigarette and beer is worth 
$500 per worker because the grower or the crew leader was not 
licensed to vend such products, even though the worker wanted it 
and the price was fair.  Items which may be of great benefit to 
workers, such as soda machines, juke boxes and pool tables, are 
the subject of lawsuits, at $500 per person.  The point is, 
grantees could care less if you are a conscientious employer who 
has complied with the law.  As metaphorically stated above, they 
have nothing else to do but conjure up new theories in an attempt 
to redress imaginary grievances.  For example, the following 
allegations are litigated: 

1. The grower failed to disclose at the time of 
recruitment that a soda machine was in the camp. 

2. The grower failed to disclose at the time of 
recruitment that a juke box was in the camp; 

3. The grower failed to disclose at the time of 
recruitment that a pool table was in the camp. 

In these cases, the crew leader obtained these items and 
took a percentage from the vendor, as is customary in business in 
this country.  There have been no allegations that the price of 
the soda, the music or a game of billiards was excessive. 

LSC grantees view these alleged transgressions as heinous: 
they demand $500 per worker, going back three years.  If you had 
100 workers (even if they only worked one day each), the bill 
submitted by LSC grantees is $500 x 100 workers, or $50,000. 
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Grantees have also sued on these facts: workers quit their 
employment and demanded their pay checks from a grower in 
Pennsylvania.  While the paychecks were being prepared, the 
workers took off, refusing to wait the short time necessary to 
have the checks delivered to them.  The farmer then called a 
government agent to get help in locating these workers, to no 
avail.  On the 30th day, with the farmer ready to mail the 
checks to the last known addresses, the grower received a demand 
letter from an LSC grantee.  Immediately, the grower gave the 
checks to his attorney, who turned them over to the grantee. 
The grantee then sued, claiming an amount equal to the wages 
paid!  The grantee's theory was that the check had to be sent by 
the 30th day to avoid the penalty.  The grantee ignored the 
efforts made to locate the workers; that the checks were in the 
mail on the 30th day, and the fact that the grantee's premature 
demand letter is what catised those checks to be held up for just 
a couple more days. This is the type of claims some IJSC grantees 
are reduced to litigating. 

The grantees know that it is cheaper for the grower to pay 
than to litigate.  Occasionally, they encounter a grower- 
defendant who is willing to fight.  A classic case, recently 
concluded, is Sharpe v. Roth, wherein a grantee waged all out 
war on a small grower in Pennsylvania claiming tens of thousands 
of dollars in damages and spending hundreds of thousands of 
dollars to litigate the case only to recover less than five 
thousand dollars on behalf of the plaintiffs.  In defending the 
case the grower's attorney, Richard Farina of Reed, Smith, Shaw & 
HcClay determined the grantee had induced plaintiffs to sign 
blank forms and verifications they knew nothing about, coached 
witnesses during depositions and engaged in time consuming and 
frivolous discovery, including walking around the growers apple 
orchard taking pictures of trees.  (Exhibit 2, pp. 5-8). 

Judge Sylvia Rambo, hearing the case in the District Court 
of the Middle District of Pennsylvania, learned first hand 
during the course of the case eibout the tactics of the grantee 
and sharply criticized them for their over prosecution of the 
case.  (Exhibit 3)  She awarded the grantee only a small 
fraction of their fees and costs sought in the case, stating that 
the "hours spent on certain tasks were inordinate" and that the 
fee petition submitted indicated that "counsel threw cost 
effective management of litigation out the window."  (Exhibit 4, 
pp. 3-4)  Judge Rambo also attacked the LSC's attorneys handling 
of settlement negotiations stating that they had "effectively 
scuttled" chances for settlement when the opportunity was 
present.  (Exhibit 4, p. 7). 

A major area of abuse is settlement.  Historically, grantees 
have settled a lot of cases for large dollar amounts that were 
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grossly disproportionate to potential damage awards. Why? 
Because they Intimidate and taXe advantage of growers.  Grantees 
create the appearance of wanting to settle claims; their demand 
letters even reference a willingness to settle.  However; this is 
often a ploy. What really happens is this: 

1. The demand letter is sent.  Typically it is long, cites 
numerous statutory violations, and closes with an invitation to 
discuss settlement.  Often, no workers are Identified; no 
specifics are given.  An example of such a letter is attached as 
Exhibit 5.  Note that no workers are identified and no specifics 
of any alleged violations are given in that letter. 

2. The grantee then informs the grower that settlement is 
possible only if the grower opens all of his books and records to 
the grantee. 

3. The grantee reviews all documentation and announces 
that the price of settlement is increased because of the numerous 
new violations disclosed by the records.  The grower realizes he 
has been had, that the grantee used settlement for the sole 
purpose of enhancing his case against the grower. 

4. The settlement demand is then made.  Frequently, it 
exceeds the total wages paid to the worker; in many cases it 
exceeds the entire payroll.  This is true even if the workers 
suffered no out-of-pocket losses and the claims involve only 
technicalities. 

5. The grantee-attorney warns the grower that it costs 
more to litigate against him than to settle. The grower, not 
aware of any economical alternative, then settles. 

As Judge Rambo chastised. Friends of Farmworkers "scuttled" 
negotiations by attaching wholly unwarranted conditions to 
settlement.  (Exhibit 4, p. 17). 

Conclusion 

Based on my observation and experience in representing 
farmers in litigation against LSC grantees as detailed above, I 
firmly believe the abuses of LSC grantees must be curbed. 
Accordingly, I fully support the efforts made in the McCollum- 
Stenholm Amendment last year to address those very serious 
problems which to continue to plague the agricultural community. 
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January 30, 1999 

Hr. 

Dear Coopanioni 

He, Legal Services, are starting a complaint against Contractor 
and where you worked picking apples in 

Pennsylvania during the 1989 harvest . 

After speaJdng with all of the %iorkers and after examining the 
receipts, we have determined that you had many problems in the 
Canp. This Includes the fact the you did not receive •Iniwiim wages due to 
the unreasonable charges for food and other things. 

Please communicate with us as soon as possible in order for us to speeJc 
and form the part of the complaint so that you can recover your lost 
wages. Please call for free "the telephone numbert "and 
speak with the lawyer  or with 

Hopefully you will communicate with us soon. 

Attentively, 

Paralegal 

EXHIBIT   1 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE 

MIDDLE DISTRICT OF PENM8TLVANZA 

ELIZABETH SHARFE, OnnHIA SHARPS, 
LENROY SHARFE, ALBERT SHARPE, 
DAVID BECXFORO. LEROY BLAKE, 
ALLEN CAMPBELL and MABLS NRIOBT, 

Plaintiffs, 

PHILIP A. ROTH, APPLE VALLEY 
FARMS, INC. and F.A.R. ORCHARDS, 

Daf•ndanta. 

PHILIP A. ROTH, 

Ceunter-Plalntlff, 

ELIZABETH SHARPE, CYNTHIA SHARPE, 
LENROY SHARPE, ALBERT SHARPE, 
DAVID BECKFORD, LEROY BLAKE, 
ALLEN CAMPBELL and MABLE WRIGHT, 
and FRIENDS OF FARMWORKERS, INC., 

Countar-Dafandants. 

CIVIL ACTION 

INDEX No. 88-0814 

(JUDGE RAMBO) 

FILED* 
HAARISOIiail  B4 

FEB 211989 

DECLARATION OF RICHARD H. FARINA 

RICHARD H. FARINA declares and aayst 

1.  I an a nember of the law firm of Reed Smith Shaw 

£ NcClay and an co-counsel for defendants in this action. 

EXHIBIT 2 
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2. This declaration is subnittad in support of 

Defendant Roth's Motion (X) for Leave to File Siq>plemental 

Answer and Couaterclaia, (2) to add Friends of Farvworkers, 

Inc. as Counter-defendant, and (3) to Withdraw this Action 

from the March Trial Calendar to Allow Appropriate Additional 

Discovery.  This declaration is also •ubod.tted in opposition 

to Plaintiffs' Motion for Sanctions under F.R.C.F. Rule 11. 

3. I have read the declaration of John Mark Finnegan 

in support of plaintiffs' aforesaid motion and in opposition 

to defendant Roth's aforesaid motion.  With respect to the 

operative allegations in defendant Roth's proposed 

Supplemental Answer and Counterclaim (paragraphs 33-61), I 

have noted that Mr. Finnegan's declaration generally does not 

deny or contradict those allegations, does not say they are 

not true,  but rather argues that they are not "new." By way 

of specific example, I have noted that: 

(a)  Mr. Finnegan's declaration, at paragraphs 

55-68, does not contradict the allegations of 

paragraph 51 of Mr. Roth's proposed Counterclaim 

relating to manipulation of the plaintiffs by Friends 

of Farmworkers, Inc. in respect of having plaintiffs 

sign incomplete documents, blank forms, undated 

signature pages, and the like, and In respect of 

having plaintiffs purport to sign or verify papers 

they have not read, that have not bean read to them, 
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that they have not seen, or that thay do not 

underatand.  On tha contrary, Mr. Finneyan'a 

declaration aimply arguea that the allegations of 

paragraph 51 of Mr. Roth's proposed Counterclaim are 

not "new." 

(b) Slnilarly, Mr. Flnnegan's declaration, at 

paragraphs 74-77, does not dispute, deny, or 

contradict the allegations of paragraph 47 of Mr. 

Roth's proposed Counterclaim to the effect that 

Friends of Farmworkers^ Inc. used its former clients 

in the Dmvid Lae  matter to solicit the plaintiffs 

herein to make claims against Mr. Roth.  On the 

contrary, Mr. Finnegan's declaration merely argues 

that defendants should have figured that out sooner. 

(c) Most significantly, Mr. Finnegan's 

declaration, at paragraphs 81-67, does not dispute, 

deny, or contradict the central allegations of Mr. 

Roth's proposed Cotinterclaim to the effect that this 

lawsuit has been brought end sMintained by Friends of 

Farmworkers, Inc. in retaliation for Mr. Roth's 

Congressional testimony and other activities.  On the 

contrary, Mr. Finnegan's declaration merely restates 

his theme that those allegations are not "new" and 

that defendants should have sooner taken action with 

respect to them. 



Because Mr. Finnegan's declaration characterizes such grave 

allegations as old business upon which defendants allegedly 

should have acted sooner, I make this declaration, the 

principal portion of which relates to the basis on which I and 

my partner, James K. Kearney, concluded that Mr. Roth's 

aforesaid motion should be filed. 

4. Shortly after commencement of this action by 

Friends of Farmworkers, Inc., I began to suspect that this 

action had been Initiated and was being employed for improper 

purposes of pxinishnent, retaliation, and intimidation as 

alleged in Mr. Roth's proposed Counterclaim.  At that point my 

suspicions were based on my correspondence with Mr. Finnegan 

as contained in Exhibit A hereto and my knowledge, obtained 

from Mr. Roth and review of documents in his files, of the 

matters set forth in paragraphs 34-46 and 48-49 of Mr. Roth's 

proposed Counterclaim.  I personally investigated the facts 

stated in those paragraphs and read the documents related 

thereto.  I have noted that nothing in Mr. Finnegan's 

declaration purports to deny or contradict any of those facts. 

5. I became increasingly suspicious of the motives 

and purposes of Friends of Farmworkers, Inc. during the course 

of discovery in this case.  The bases for my Increased 

suspicions were as follows: 
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(a) Friends of Faraworkers, Inc. sought wide- 

ranging, burdensome, and irrelevant discovery, 

including Hr. Roth's records relating to his 

employees not among the plaintiffs herein and 

employment records for years not implicated by this 

action; subjected Mr. Roth to two full days of 

deposition (being more time than was used by 

defendants in the combined depositions of all eight 

plaintiffs); made a request for entry and inspection 

of Hr. Roth's farm that was improper with respect to 

the applicable time periods prescribed by the Federal 

Rules of Civil Procedure, was permitted to enter 

despite the impropriety of the request, and proceeded 

to occupy a day of defense coiinsel's time for the 

purpose of walking about and taking irrelevant 

photographs of trees (copies of which photographs 

were requested by defendants but never provided); 

and, three working days in advance of plaintiffs' 

depositions scheduled by defendants, noticed 

depositions by plaintiffs of themselves for the same 

time and place, requiring defendants to obtain an 

order of the Court to prevent plaintiffs from 

shifting their own expenses onto defendants and to 

permit defendemts to take discovery without 

interference by plaintiffs. 
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(b) During the course of discovery I learned 

that prior to the Initiation of this action 

plaintiffs had had conversations with claimants 

represented by Friends of Farmworkers, Inc. in the 

David L&»  matter referred to in paragraphs 46-48 of 

Mr. Roth's proposed Counterclaim.  I did not know 

that earlier. 

(c) During the course of discovery I became 

aware of the manner in which the plaintiffs herein 

had been manipulated by Friends of Farmworkers, Inc. 

as set out in paragraph SI of Hr. Roth's proposed 

Counterclaim.  In discovery, I received numerous 

papers purportedly verified or signed by plaintiffs, 

including (i) papers that post-date the date of the 

attached or accompanying verification pages and (11) 

ribbon originals of papers to which are attached 

folded, wrinkled, and soiled verification pages 

produced by photocopier and dated in a hand not that 

of the signatory.  I believe that the deposition 

transcripts of the plaintiffs speak for themselves in 

showing that plaintiffs signed, verified, or 

purported to sign or verify papers they had not read, 

that had not been read to them, that they had Aot 
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sc«n, or that they did not understand.  In that 

connection I refer to the excerpts from plaintiffs' 

deposition transcripts accompanying this declaration. 

(d) During the course of discovery I observed 

many instances in which it appeared to me that the 

plaintiffs' deposition testimony and written 

statements had been coached or trritten by Friends of 

Farmworkers, Inc. to agree with legal theories 

advocated by Friends of Farmworkers, Inc.  On October 

11, 198B, following deposition of plaintiffs on that 

day, Mr. Finnegan stated to me and to Mr. Kearney 

that he was aware that he had a reputation for 

coaching his witnesses. 

(e) During the course of discovery the 

essentially frivolous nature of the claims being 

advanced by Friends of Farmworkers, Inc. became 

progressively more apparent to me, reinforcing my 

suspicions that Friends of Farmworkers, Inc. indeed 

had its own hidden agenda in spending large amounts 

of time and energy in the prosecution of Mr. Roth for 

purposes other than adjudication of plaintiffs' 

claims. 
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Particular Racant Bvanta Laadlng 
to Mr. Roth'a Motion 

6. On Saptambar 29, 1988, I racaivad a talaphona 

call from a woman who identifiad haraalf as Dottia Strtink. 

Ms. Strunk did not giva har titla, but statad that Conyraasman 

Milliam F. Coodling, a maobar of tha Xhiitad Statas Housa of 

Raprasantativas, had askad har to call ma for information 

ralating to this casa. Malthar Mr. Roth nor I brought this 

litigation to tha attantion of Ms. Strunk, Congrassman 

Coodling, or any othar govemmant official. 

7. Ms. Strunk indicatad to ma that Mr. Goodling had 

haard of this casa and was daaply concamad that it had baan 

brought and maintained against Mr. Roth by Frlands of 

Farmworkars, Inc. in retaliation for Mr. Roth's testimony 

before a Congressional subcommittee on July 13, 1987, and for 

other improper purposes related to personal animosity against 

Mr. Roth on tha part of Friends of Farmworkers, Inc. arising 

from Mr. Roth's labor-management reform activities. 

8. On October 3, 1988, I wrote to Ms. Strtink giving 

her the information and documents she requested in our 

telephone conversation of September 29, 1988.  Exhibit A 

hereto is a true copy of my letter and its enclosures. 

9. I believe that Exhibit A hereto is an important 

document with respect to the motions now pending before the 

Court.  I have noted that it is discussed, quoted, and 
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complained of by plaintiffs in thair submiSBions respecting 

their pending motion for sanctions, but it has not been 

furnished to the Court by plaintiffs' counsel even though 

plaintiffs' counsel has a copy.  (Exhibit A also comprises 

sworn statements of fact by Mr. Roth that support the 

allegations labelled "Background" In Mr. Roth's proposed 

Counterclaim.  In signing Mr. Roth's proposed Counterclaim, I 

relied, in part, on those sworn statements as well as on my 

investigation of the facts set forth therein.) 

10. At the time of my letter to Ms. Strunk, no 

depositions had yet been taken of the plaintiffs (for the 

reason stated in paragraph 24 hereof).  I considered that 

allegations of Improper targeting of Mr. Roth by Friends of 

Farmworkers, Inc. were extraordinarily serious and not to be 

made without a sound basis, certainly not before discovery 

could show whether Friends of Farmworkers, Inc. might have a 

body of credible evidence that could make me doubt what I had 

learned from Mr. Roth and from examination of his records. 

Because of the posture of the case at the time, therefore, I 

•voided making any such accusations in my letter. 

11. On November 2, 1988, Ma. Strunk asked me by 

telephone whether I had any objection to her sharing my 

aforesaid letter of October 3, 1988, with a member of the 

Uhited States Bouse of Representatives Committee on the 

Judiciary and certain members of the staff of that committee. 
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I replied that my aforesaid letter was hers to do with as she 

pleased and that a copy had already been furnished to the 

plaintiffs in discovery.  Ms. Strunk did not identify any 

member or staff member of the Committee on the Judiciary who 

had asked her for a copy of my letter. 

12. In December, 1988, I learned from one of Mr. 

Roth's former employees (not among the plaintiffs herein) that 

Friends of Farmworkers, Inc. had solicited that person to join 

this lawsuit as a plaintiff even though that person had 

expressed no grievance concerning his employment with Mr. 

Roth. 

13. On January 9, 1989, I received a telephone call 

from a man who identified himself as iTames Schoener of Legal 

Services Corporation.  Mr. Schoener informed me that his 

position at Legal Services Corporation involved monitoring the 

activities of Legal Services Corporation's grantees, including 

Friends of Farmworkers, Inc.  Mr. Schoener told me that this 

case had been brought to his attention, but he did not say by 

whom.  I had had no prior contact with Legal Services 

Corporation concerning this lawsuit and Mr. Roth has told me 

that he has had none. 

14. In the aforesaid telephone call Mr. Schoener 

said that in light of his review of this case and its 

background, and in light of his familiarity and experience 

with the funding, objectives, and strategies of certain 
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grant** organlxations, be had s«riou« concerns that Friends of 

Famworkers, Inc. bad targeted Mr. Rotb and bad instituted and 

was maintaining this action aa retaliation and punisbaent for 

Mr. Roth's Congressional testimony and other activities. 

15.  In mid-January, 1989, I learned that Mr. Roth 

had received a telephone call on January 12, 1989, from 

William Daniels.  I also learned that in that telephone call 

Mr. Daniels told Mr. Roth that Artbiir N. Read, co-counsel for 

plaintiffs herein, had recently initiated a telephone call to 

Mr. Daniels and had asked Mr. Daniels to speak to Mr. Roth and 

try to persuade Mr. Roth to agree to the latest settlement . 

demands made by Friends of Farmworkers, Inc. in this case, 

which included payments to Friends of Farmworkers, Inc.  I was 

aware that Mr. Read, at the time he called Mr. Daniels, had 

read my letter to Ms. Strunk, which letter had been previously 

produced to plaintiffs by defendants in discovery.  I believe 

that Mr. Read's conduct in using Mr. Daniels to communicate 

with and place pressure on Mr. Roth, without the knowledge or 

consent of Mr. Roth's co\insel in this case, constituted a 

patent violation of Rule 4.2 of the Rules of Professional 

Conduct.  I do not believe that there is or was any basis on 

tdiich Mr. Read could have thought that Mr. Daniels represented 

Mr. Roth in this case or any other.  Mr. Roth has informed me 

that Mr. Daniels has never served aa Mr. Roth's counsel in any 

matter at any time. 
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16. Lat* in January, 1989, I received a telephone 

call from a farmer in Pennsylvania against whom Mr. Finnegan 

had asserted numerous claims on behalf of various farm 

workers. Including workers whom Mr. Finnegan had refused to 

identify.  The farmer called me to ask whether my firm would 

consider representing the farm in connection with Mr. 

Finnegan'B pending claims against the farm.  The farmer told 

me that Mr. Finnegan had recently met with the farmer's lawyer 

concerning those claims and had also met with the farmer in an 

effort to obtain the farm's employment records and to pressure 

the farmer to pay Mr. Finnegan's demands immediately. 

According to the farmer, Mr. Finnegan explicitly spoke of this 

case against Mr. Roth, saying that the farmer should 

immediately pay Mr. Finnegan's demands or else face enormous 

litigation expenses such as Friends of Farmworkers, Inc. had 

inflicted and would continue to inflict on Mr. Roth in this 

case.  According to the farmer, Mr. Finnegan gave an estimate 

of the amounts Mr. Roth has had to spend in his defense of 

this case and Mr. Finnegan said that the farmer should expect 

similar treatment if the farmer chose to resist Mr. Finnegan's 

demands. 

17. The foregoing recent events, coupled with my 

observations and knowledge gained during discovery in this 

case, convinced me that the primary purposes and motives of 

Friends of Farmworkers, Inc. in sponsoring and maintaining 
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this lawsuit against Mr. Roth were very likely as I had 

suspected them to be at the time I wrote to Ms. Strunk on 

October 3, 1988.  I considered that the information described 

in the preceding paragraph constituted a clear and direct 

indication of the improper motives, purposes, and 

Institutional agenda of Friends of Farmworkers, Inc. 

underlying this lawsuit and that such information corroborated 

my Judgment that there were now good grounds for believing 

that Mr. Roth had in fact been improperly targeted by Friends 

of Farmworkers, Inc. for its own purposes unrelated to 

adjudication of plaintiffs' claims.  Accordingly, and within a 

few days after I received the telephone call described in the 

preceding paragraph, Mr. Roth's motion was filed. 

Conduct of Discovery Generally 

18.  Based on my experiences in dealing with Hr. 

Finnegan in respect of the plaintiffs' claims prior to the 

filing of the complaint herein, I concluded that it was 

necessary to deal with Mr. Finnegan only in writing, to the 

extent possible.  In addition, I had been warned by prominent 

and respected lawyers who had had prior dealings with Hr. 

Finnegui that, based on their o%ni experiences with Mr. 

Finnegan, it was necessary to communicate with Mr. Finnegan 

only in writing. Accordingly, virtually all matters relating 
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to the conduct of discovery iq this case are reflected in 

correspondence between counsel, for defendants and counsel for 

plaintiffs, in written discovery served by counsel, or on the 

record in deposition proceedings.  I believe those doctinents 

speak for themselves as to the conduct of discovery by 

defendants.  Exhibit B hereto sets out true copies of the 

correspondence between defendants' counsel and plaintiffs' 

counsel relating to the conduct of discovery in this case.  I 

do not believe that the documents in Exhibit B are 

particularly interesting or relevant to the issues currently 

before this Court, but since Mr. Finnegan's declaration sets 

out selected extracts from the correspondence and includes so 

many allegations about the conduct of discovery, I have chosen 

to present the entire record. 

19.  I have not invited, I do not welcome, and I an 

•ost reluctant to encumber this declaration by responding to 

•very allegation made against me and Mr. Kearney in Mr. 

Finnegan's declaration with respect to the conduct of 

discovery in this case.  I believe the moat pertinent such 

allegations are adequately covered by other portions of this 

declaration and by Mr. Kearney's declaration herein. 

Nevertheless, Mr. Kearney and I cannot allow to pass 

uncorrected at least some of the other statements and 

representations in Mr. Finnegan'a declaration that we consider 

to be, variously, false or misleading or both. Mr. Kearney 
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and I have accordingly prepared Exhibit C hereto, which 

contains a non-exhaustive list of such statements taken from 

Mr. Finnegan's declaration, together with our brief responses 

thereto.  I regret the necessity of having to do that. 

20. -As to the affidavit and deposition of Joslyn 

Brown, to which Mr. Finnegan refers in his declaration. 

Exhibit O hereto is a true copy of that affidavit together 

with a true copy of a file memorandum prepared by me prior to 

the filing of plaintiffs' pending motion for sanctions, 

accurately stating the circumstances under which I obtained ^ 

Mr. Brown's affidavit.  I believe that memorandum fully 

addresses the insinuations of impropriety directed at me in 

Mr.'. Finnegan's declaration.  Exhibit D accurately shows that I 

certainly did -not pressure Mr. Brown in any way, ply him with 

alcohol or offers to take him drinking, or fail to explain 

that if he gave me a statement it would be used in this case 

and that he could be called as a witness.  Mr. Brown did make 

it clear to me that he was not interested in suing Mr. Roth, 

joining the plaintiffs in this case, or being sued by anyone. 

I assured him that if he chose to give an affidavit it would 

not mean that he would be joining the plaintiffs in this 

action and it would not mean that he was being sued by them or 

by Mr. Roth.  At his deposition, Mr. Brown, who had by then 

been subpoenaed by Mr. Finnegan and who had met with Mr. 

Finnegan the previous afternoon, appeared to be confused as to 
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what I had told him ia that reapcct.  It v*m  clear to ae that 

ha waa not confuaed about the matter «dten he and I had net in 

December.  Further, and contrary to the aaaertion in Mr. 

Flnnegan'a declaration, I believe that Mr. Brown, at hia 

depoaition, affirmed the accuracy of virtually every atatement 

in hia affidavit, with no more than two inconaeguential 

exceptiona (which exceptiona are treated in Exhibit O hereto). 

I believe Mr. Brown'a depoaition tranacript apeaka for itself 

on that matter. A copy of that tranacript aceompaniea this 

declaration. 

21. The affidavit of Joalyn Brown waa obtained by me 

on December 30, 1988, and waa mailed to co\inael for the 

plaintiffs on January 10, 1989.  During the interim period I 

returned the affidavit by mail to the notary for her 

correction of the name of the county in which the affidavit 

waa given. Exhibit E hereto ia a true copy of my letter to 

the notary so transmitting Mr. Brown's affidavit. Contrary to 

the inainuation in Mr. Finnegan'a declaration, I did not 

withhold Mr. Brown'a affidavit from plalntlffa' counael or 

delay in aending it to them, but aerved it upon them 

immediately after it waa returned to me by the notary. 

22. Mr. Finnegan'a declaration complains that I 

contacted Mr. Brown and sought his testimony later than I 

should have.  I did those things, however, only becauae 

plaintiff David Beckford, in hia October, 1988, depoaition 
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testimony, claimed for the first time that he had been 

responsible for bringing Mr. Brown into Mr. Roth's employ. 

When Mr. Roth later told me that he did not believe that was 

true, I decided to ask Mr. Brown, who confirmed that David 

Beckford had had nothing to do with Mr. Brown's seeking of 

employment on Mr. Roth's farm.  Until the issue was raised by 

plaintiff David Beckford's testimony, I had no reason to 

contact Mr. Brown. 

23.  Mr. Finnegan's declaration contains numerous 

complaints (the relevance of which I do not understand) 

relating to the expense borne by defendants and their counsel 

in respect of discovery proceedings, including that 

defendants' counsel have used express mail and hand delivery 

to provide documents to plaintiffs' counsel, that defendants' 

counsel traveled to Florida to take depositions of two 

plaintiffs who were unable or unwilling to be deposed in 

Harrisburg, and that defendants' counsel traveled to 

depositions by plane rather than by car.  Since Mr. Roth is 

the sole proprietor and operator of his farm and a man of very 

modest means, I can appreciate Mr. Finnegan's concern even 

though I do not understand its relevance to any issue before 

this Court.  In respect of the aforesaid expense matters I 

state as follows and refer to the documents in Exhibit B 

hereto: 
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(a) I have employed express nail and hand 

delivery methods of communication where necensary and 

appropriate to provide pron^t delivery to plaintiffs' 

counsel, often at the request of plaintiffs' cotinsel. 

(b) Defendants originally scheduled the 

depositions of two plaintiffs at the offices of 

defendants' counsel in Delray Beach, Florida, because 

I was advised by Mr. Finnegan that those two 

plaintiffs were in Florida and would not appear 

elsewhere.  After I learned that one of those two 

plaintiffs was confined to Polk County by the terns 

of his prison release, defendants withdrew their 

notice of deposition and later rescheduled the 

depositions of both Florida plaintiffs for Lakeland, 

Florida, which is in Folk County.  (Contrary to 

paragraph S2 of Mr. Finnegan's declaration that 

"Defendants' counsel rejected every attempt to 

conduct deposition by phone as directed in the 

Court's Order dated July 26, 1988," the only request 

by Mr. Finnegan for telephone depositions related to 

the two plaintiffs in Florida, as to which I invited 

Mr. Finnegan, in %nriting, to participate by telephone 

if he preferred not to travel to Florida.  Mr. 

Finnegan chose instead to take those depositions 

himself and to do so in person.) Mr. Kearney had 
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other buBiness in Florida at th« tim* and did not 

make a special trip to Florida for the purposes of 

attending the depositions, which I did not attend.  I 

did not charge Mr. Kearney's air fare to Mr. Roth. 

Except for the two depositions taken in Florida by 

Mr. Flnnegan for plaintiffs' convenience, all 

depositions of plaintiffs were taken (some by 

plaintiffs and some by defendants) in Harrisburg, 

where Mr. Finnegan and Mr. Read took the deposition 

of Mr. Roth. Moreover, the depositions taken of 

plaintiffs in Florida were, in fact, not taken by 

defendants at all.  Such depositions were taken by 

Mr. Finnegan in person, at his election, pursuant to 

a notice of deposition served by him specifying the 

date and place therefor, being the same date and 

place proposed by defendants.  Exhibit F hereto is a 

true copy of that notice of deposition as served on 

Be by Mr. Finnegan. 

(c) When Mr. Kearney and I traveled to other 

depositions by air, we did so in my personal 

aircraft, for which I make no charge to anyone. 

24.  Mr. Finnegan'B declaration (paragraphs 48-49) 

complains of the fact that defendants did not initiate 

immediate discovery from plaintiffs.  Defendants completed 

their discovery of plaintiffs within the time prescrli>ed by 
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order of the Court. Mr. Kearney end I did not schedule early 

depositions of the plaintiffs because Mr. Finnegan advised the 

Court, Mr. Kearney, and me on July 26, 1968, that plaintiffs 

could be expected to be in Pennsylvania in late September and 

in October, 1988, for the harvest season.  Mr. Kearney and I 

accordingly scheduled plaintiffs' depositions for that period, 

as an accommodation to plaintiffs.  He similarly served 

defendants' interrogatories for response during that period, 

rather than earlier when Mr. Finnegan's clients impliedly 

would not have been available to him. 

Disclosure of the Name of David Lee 

25. Neither I nor anyone in my firm was counsel for 

Mr. Roth in the Dmvid Lee matter. 

26. Mr. Finnegan's declaration asserts that Mr. 

Roth, ny firm, and I have "wantonly" breached a 

confidentiality agreement allegedly contained in the releases 

provided to Mr. Roth in the David £•• matter.  Before I first 

disclosed the name of David Lee to anyone (that being in my 

October 3, 1988, letter to Ms. Striink), I reviewed Mr. Roth's 

files with respect to the Dmvid £•« matter.  From those files 

I determined as follows:  (a) the Dmvid £«• matter involved 

litigation threatened against Mr. Roth by Mr. Finnegan in 

June, 1985, on the basis of various claims, some specified by 
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Mr. Fiimegan and some not; (b) Mr. Roth, through hia counsel, 

offered to settle the matter in return for general releases 

from the claimants (which requirement for general releases was 

contained in every letter from Mr. Roth's counsel to Mr. 

Finnegan respecting settlement); (c) no response was received 

from Mr. Finnegan for more than two years; (d) promptly after 

Mr. Roth's Congressional testimony in 1987, Mr. Finnegan 

resurrected his settlement demand in the David Le«  matter, in 

response to which Mr. Roth, through counsel, offered to meet 

that demand in return for general releases from the claimants; 

(e) Mr. Finnegan supplied limited-scope releases not 

acceptable to Mr. Roth; (f) Mr. Roth's counsel told Mr. 

Finnegam that the releases provided by Mr. Finnegan were hot 

sufficient and sent Mr. Finnegan settlement checks to be 

distributed only if the claimants provided general releases in 

a form supplied by Mr. Roth's counsel; (g) Mr. Finnegan 

returned the settlement checks and demanded an increased 

amount to settle the matter on the basis of general releases; 

and (h) Mr. Roth, through counsel, agreed to pay the increased 

amount in return for general releases. 

27.  From my review of Mr. Roth's files in the David 

Lee  matter I further determined that Mr. Roth's counsel 

prepared a form of general release to be executed by the 

claimants in the matter, showed that form to Mr. Roth, 

obtained Mr. Roth's approval thereof, and provided that form 
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to Mr. Flnnegan. Exhibit G hereto contains • true copy of 

that font as approved by Mr. Roth and taken by me from his 

files. 

28.  From my review of Mr. Roth's files in the David 

L0»  matter I further saw that (a) the releases ultimately 

provided to Mr. Roth by Mr. Finnegan were provided to Mr. Roth 

after the increased settlement money had been paid and were 

not In the form approved by Mr. Roth and drafted by his 

counsel, but Instead contained the confidentiality provision 

now being referred to by Mr. Finnegan in his declaration; (b) 

the confidentiality provision itself did not reference or 

purport to embody any agreement by Mr. Roth but was rather in 

the form of a purported "warranty" by Mr. Roth; (c) the 

releases containing the purported "warranty" by Mr. Roth were 

not signed by Mr. Roth or by anyone on his behalf and did not 

contain any signature line or other indication suggesting that 

any such signature was contemplated; (d) there was no 

reference in the file to any settlement agreement or other 

contract imposing any confidentiality obligation on Mr. Roth; 

and (e) to the extent that the releases concerned the 

aforesaid purported "warranty" they sMrely recited what would 

have been the case in any event, namely, that the releases did 

not operate to preclude any clalaus of retaliation or 

blacklisting ariaing from future actions.  I also considered 

that any such purported "warranty" by Mr. Roth in a release 
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ex«cut«d only by a claimant and delivered solely to Mr. Roth, 

could have no legal effect, whether or not Mr. Roth or his 

former counsel had consented to the Inclusion in the releases 

of the purported "warranty." 

29. Based on the foregoing I considered that there 

was no confidentiality contract binding upon Mr. Roth and, 

even if there were, that no party to this action could 

possibly have any rights thereunder or any standing to 

complain of any alleged breach thereof.  It was on that basis, 

and the basis set out in paragraph 31 below, that I first used 

the name of David Lee in order to identify the David Lee 

matter in my letter to Ms. Strunk. 

30. I have since spoken to Mr. Roth's former counsel 

in the David Lee  matter.  He has told me that Mr. Finnegan 

insisted on adding the purported "warranty" to the aforesaid 

form of release prepared by Mr. Roth's counsel; that he 

acceded to Mr. Finnegan's insistence; and that the purported 

"warranty" was drafted by Mr. Finnegan and appears in the 

executed releases as so drafted by Mr. Finnegan. He has also 

told me that it was at all times his understanding that the 

purported "warranty," if it had any legal significance at all, 

was contemplated to be only for the benefit of the respective 

claimants in the David Lee matter. 

-23- 



31. B«fore I first disclosed to anyone the name of 

any claimant in the Vmvid Lee  matter, plaintiffs and Friends 

of Farmworkers, Inc., on September 27, 1986, themselves 

disclosed the name of one such claimant in plaintiffs' 

interrogatory responses in this case.  I considered that to be 

a clear indication that neither plaintiffs nor Friends of 

Farmworkers, Inc. believed the piirported "warranty" to have 

such scope as to inhibit identification of the David Lee 

claimants for purposes of this lawsuit, in which there is no 

question involving blacklisting of any such claimant. 

32. My letter to Ms. Strunk, which disclosed the 

name of David Lee, was produced to plaintiffs on October 31, 

1988.  Prior to the filing of plaintiffs' pending motion for 

sanctions, the only mention of the confidentiality provision 

by plaintiffs or their counsel occurred in a telephone call I 

made to Mr. Read on the evening before plaintiffs filed their 

motion for sanctions.  In that telephone call, Mr. Read 

informed me that he Intended to file plaintiffs' motion for 

sanctions based, in part, on my disclosure of David Lee's 

name. 

-24- 
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S«ttl«ment Matter 

33. In this dttclaratlon I do not propose to eoament 

on settlenent discussions and settlement correspondence 

relating to this case except as noted in Exhibit C and except 

as is necessary here to refute the statements made by Mr. 

Finnegan in paragraph 72 of his declaration. 

34. Contrary to Mr. Finnegan's declaration, 

substantive settlement discussions did take place in a meeting 

on October 11, 1988, among Mr. Finnegan, Mr. Kearney, and me. 

Exhibit H hereto is a true copy of a file memorandiim prepared 

by me with respect to that meeting, except that the copy has 

been redacted to omit dollar amounts and to omit references to 

a different settlement meeting.  Exhibit H accurately reflects 

that in the settlement discussions of October 11, 1986, Mr. 

Finnegan took the position that he would not recommend any 

settlement to the plaintiffs unless such settlement included 

payments to Friends of Farmworkers, Inc.  I believe the 

impropriety of that position is conceded by plaintiffs in 

footnote 6 of Plaintiffs' Memorandum of Law submitted in 

support of plaintiffs' pending motion for sanctions.  Mr. 

Finnegan had consistently maintained that position from the 

time this lawsuit had been filed. 

-25- 



35. By this declaration I do not waive the 

application of tbe attorney work product doctrine as to any 

dociiaent or portion of a dociiment not contained in the 

Exhibits hereto.  I have discussed this declaration with Hr. 

Roth, who has authorized me to state that he does not waive 

the attorney-client privilege with respect to any 

conununication or portion thereof except to the extent, and 

only to the extent, that such conununication or portion thereof 

is recited herein. 

I declare under penalty of perjury that the foregoing 

statements by me are true and correct to the best of my 

Icnowledge, information, and belief. 

Executed on February 20, 1989. 

-26- 
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XM IBS DNXTID flIMW OXMSZCT UMJltt 
FOB TBS MZDDU 0I8TSXCT OF PKHHSYLVMIZA 

qaiiDMK aad • etwXL •anoai >o. •4-u7s 
«u«is aouNini, iadlTldmlly 
•Bd «a b«hal£ of «U othaz 
p«r>oiia •lallTly altaata«. 

Plaintiff* 

mtM vtdJMt WMUHM, xmc.t 
VBZI2V Jk.   K>ni  aad 
joi £•• cam, 

Dafanduita 

On Ootob«r 2E, L9S6, Ctaia oouzt (bf Raxaan. J.) iaauad a 

final ordar and judgaant in tha oaptionad action, niat ordar waa 

an injunetiva ordar incorporating oartain tanw of a aattlaaant 

agraaaant. ,Tt>a aattlaaant agraaaant at paragraph 33 providaa: 

nia Appla Vallay dafandanta ahaXl utilis* and 
ahall fully and aoourataly eeaplata a waga atataaant 
fexa alailar to rora iiH-901 of tha Unitad Statas 
Dapartaant of Labor, Waga and Hour Oiviaion (aaa 
exhibit "C" attacbad) aatting forth for aaeh 
agrloxatural workar (Inoluding all aooh workara 
Buffarad or paraittad to work) tha folloviag 
inforaationt (1) «forkar*a naaai (2) workmr'm 
paraanant addraaa; (3) workar'a aoeial aaourlty 
nuabar> (4) starting and.stopping tiaas, togathar 
with a atataaant of a [ale] total houra workad for 
aaeh day; (5) unlta of vork donat (6) rata of pay 
(i^ara paying en piaea work baaia if ainiaua hourly 
pay rata of )3.3S par hour or othar guarantaad 
hourly rate axoaoda piaea rata aarainga aost pay 
hourly rata instead of piaoa rate)t   (7) total gross 
pay> (•) iteaication of each daduotlen and tha 

EXHIBIT 3 
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puzposa tl)ere£er« and total of daductlon> (If any) i   -~^^ 
(9) net pay; and (XO) the address of Apple Valley      '>§ 
Fazns. Such foras shall be codpleted for each pay     ~-ft 
week and one (1) copy thereof shall be provided to 
each worker upon paynent of wa^es.  Additional 
copies shall b« retained by any farm labor 
oontraotor and the Apple Valley defendants.  On one 
of these copies the agent dispensing pay Bust sign 
his naae or initials and he shall have each worker 
sign his naae oonf izmlng receipt of the wage 
stateoent fora and of the days' wages.  Such signed 
copies shall be retained for at least three <3) 
years by the Apple Valley defendants. 

In 1988, the case of Bhame v. Koth. Civil Mo. 88-0814, was 

conaenced. By order dated Novcaber 21, 1989, this court awarded 

judgaent in favor of six of the naaed plaintiffs in that action. 

That suit involved allegations agaiast defendants Roth, Apple 

Valley Orebsrds and F.A.R. orchards of violations of the Fair Laboz 

standatrds Aot (PIAA) , the Migrant and seasonal Agricultural worker 

Protection Aot (AWPA), and the Pennsylvania Seasonal Fara Labor Act 

(PSFIA). These violations priaarily consisted of record keeping 

violations. The order of Noveaber 21, 1989 was aaended by an erdai 

dated March.21, 1990 which increased the aaeunt of the award. Mo 

injunctlve relief was granted. 

As a result of the judgment in aharce v. Roth, plaintiffs 1: 

that action filed a Motion to Enforce and Xxtend the Order For 

Injunetiva Relief in this case. This action is opposed by 

defendants. 

The tiae has ooae to put these oases to rest.  In sharps v. 

Bs£ta> the aeaorandua dated March 21, 1990 set forth this court's 

view of the laport of the chandler case, fiia slip op. at 3. To 

a 
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•xtand an Injunotion for thra* yaaxa for whal thl« cjourt d««M 

<H»lniwi» violations would bo axtraordinaxy, barmb and inaqultabla. 

Any futura rocord koaping violaUona by dafandanta can ba addrassed 

through the appropriata aotiona tindar tha nSA,  ANPA, PSFIA and tba 

Ponnsylvania Naga Pay»ant and oollactlon Law. Furtharaora, 

plaintiffs in ntnu-om v. nn^h hava net baan aapleyod by dafandants 

for aavaral yaars and thair proapaet for foturo aaployaant ia not 

liXaly eonaidaring tha fact that Both found thaa to ba difficult 

aaployaaa with which to work. 

Sbla court aakas no dataml nation *m to whathar tha fiharpa 

V. Both plaintiffs hava atanding to raqnaat tha injunction 

axtanaion or whathar claia and laaua praoluaion apply. Ttiia court 

haa axpandad anough tlaa and raaouroaa catariag to plaintiffs evar 

proasoution of thia oasa. 

Dafandanta' raquast for an award of attomay faaa for tha 

filing of tha instant Motion will ba daniad. 

Accordingly, XT XB mm OlBIKMD TBUCt 

1)  tha aotlon to anforea and axtand ordar for injunctlva 

rallaf is daniad> and 

a) dafandanta' aetion for oonnsal faaa is daniad. 

•M«^ 
Ivia H. Xanbo 
Itad Statas District Judga 

Datadi April «?^ , 1990. 
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n nz Dims mum oxsnxcz <iiinf 
FOS KZ KTOOXX  OXSTSICT OT WMtLVJUra 

II tana 
nenaaoi nan Buai 
ixxn euanu.! aat 

riAlntLttm 

•. 

tmaxw A. BOBf kma vuxar 
Tuaa, ZBC.i aad »^.a. 

Oafaadants 

m< 

14 

^ I L t 
HAfWiSSURa PA. 

—••/•i--jr.)ryr\. 

MBKZUIBiai 

naistlffa hava filad for attoxnaya* faaa aad ooata porsuairt 

to tba rair labor Staadaxda Act (FLSJl}, 29 O.S.C. f ai«(b), tba 

PatmsylTanla taiaoml Tmxm Labor Act (SRA), Pa. Stat. Aan. tit. 

43, If 1301.101-1301.40* (purdon gapp.  IMS) and tba Fannaylvanla 

Haga tayaaat aad collaction Lev (WFCL), fa. ttat. Ana. tlfe. 4), I 

3«0.9a(f) (Puzdon Supp. 19S9). Plaintlffa wara tba pravaillag 

partias la tba c:aptionad lltlgatloa. 

Za tbla caaa tbara wara dalaa aadar tba TIBX aad tba 

Klfprant aad laaamial Aqricoltiiral Workar Pretaetlen Act (AMPA). 

Itaa Icttar doaa not provida for tba racovary of atteznay*a faaa. 

Alvara« v. Lottabog. «97 P.3d 1333 (»tfc dr. 1913) .  Za HwilllY Y^ 

Ifikaxhirt, 4<1 O.S. 434 (19t3), tba OoBZt bald. 

EXHIBIT 4 



343 

plaintiff haa failad to pr«v«U ea a elaia that la distinct In all 

raapaets froai hi* onauooessful olaiaa, tha hours apant en tha 

nnsoceassful elala should ba asolodad la eensldaring tha aaount of 

a xaaseaabla faa." lA.. at 440. na court also statad, "Xha 

applicant . . . should aaiatalB billiag tlaa raoorda in a aannsr 

that will aaabla a ravlaving court to idaatify distinct dalas." 

li^ at 437. 

In tha eaptionad casa, thara ara no auceesaful varsus 

unauccasaful claias to analysa to dataralna tha da^rea of succasa 

aohlavad; nor la this court prasantad vlth elaarly ralatad varsus 

unralatad olalas. In this ragard tha court aoknowladgas tha claias 

undar TUX ara dlffarant froa thoaa undar ANPA. Rowavar, in tha 

proaacutlon of tha litigation—the diseovary, tha praparation for 

trial—tha Issuas wara txaatad as ovarlapplng. Ibarafora, thara 

f has baan no dallnaation of tlaa davetad to FUA varsus MfPA claias. 

* Mhathar thia ocourrad baeausa of aara iaadvartanca or otharwisa, 

plaintlffa should not raoovar faaa vlthout sons affort to sagragata 

work on tha varioua portions of tha oasa. Tha daaagas avardad to 

plaintiffs en tha TLBK  issuas aaount to $1,034.03; tha daaagas 

avardad undar tha AWPA aaount to $2,050.00. Thus, faas ara 

available on approxiaataly thirty-three percent (33%) of the 

•uooessful claias. After deducting certain hours which this court 

will not allow, a factor of 33t will ba ai^liad to tha adjusted 

hours to reach the aaount attributable to the FLAA claias. 
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Of ftirtlMr oeaoMm to ths eoort la tba e«et tbat th«r« «aa 

•a •jceasalva aaaant of tiaa «xp«iid«d cooaidarlag ttao sis* of tb* 

easo and th* l««u— iBTolvod. thia oaaa ««a not hamllad 

•ffioiantly. tba nu awazda war* paraonal to four Indlvidnal 

plalntlffa.  Tba caaa waa not a olaaa action caaa. Tbara wara no 

tiapraaadaatad quastiena of lav lavolvad and no fiindaaantal olvil or 

constitutional rlghta «Mra vlndleatad. Boura apant on oartaln 

taaka vara Inordlnata. For Inatanea, S7.) hoora ara attributad to 

ellant latazvlawa~all oonductad f*t^r tha dapoaltlona of »oat of 

tha partlaa In tha caaa had baan takan. In addition, tha tiaa 

apant on praparlng coi^lalnta, pzaparatlon for trial, and trial 

aaaoranda ma alao axcaaalva. Tba law projact rapraaanting 

plaiatiffa apaoialisaa in far> labor law. Raaoureaa such aa 

briafa, ooaplainta, intarrogatory fozas, and tha lika ahould ba 

•vailabla fre« pravioua litigation. Tba court agraaa with 

dafaadaata that tha caaa waa pr^^arad and proaacutad unraaaonably. 

Tba court aotaa with intaraat tba caaa oltad by daf aadanta—£luk 

V. Atlanta ltow-n»B«r.. tne-. 3«e t.  Supp. StC (11.0. 8a. 1973).  In 

Clark tha court •aaphatieally agraaCd] that plaintiff ovartriad hla 

caaa. . . . Tba statutory award of costs and attomay faaa . . . 

1. Tbla court roeegaisas a nagatlva aultipliar cannot b« 
appliad alaply bacauaa a civil rlghta guastion is by its natura 
singular to a plaiatiff, r»T..i«nn*f v- ettv at  MPK—»nort. 753 r.2d 
2«3, 369 (3d Cir. 19tS). Bowavar, tba iaatant caaa involvaa no 
elwll rights issoaa. 
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amxmot ba 'taktti by ooon**! •• • bl«nk oiMek to pxwpara hla eas* 

without ftmzmaam to eesta Invelvad." SCL*, at t99. 

nU« eenrt —phaaii— tbat it la net attaapfciag to raaoh a 

tmm  award baaad on prepertieaaltty to tbo daaag«« award. Zndaad, 

the eoort x«eegnisas that attomay faas naad tlfi£ b« preportionata 

to daaagaa rMalVMl. gat, ttSU.  wlvralda v. *lvrM.  477 U.S. 561 

(19*6). Tba faaa awarded In thia eaaa arw not baaad en 

proportionality. Rathar, It la thla oottrt'a opinion that eousal la 

raaponalbla for tailoring tha litigation with an aya towarda tha 

potential reeulta. Plaintiff a knew the aaxlMua award that could 

poaaibly be attained traa <14,S(M). Ihat reault would be achieved 

only if all plaintiffa prevailed on all olalas of statutory 

violations and were awarded the aaximia statutory daaagas. By 

January 19t9, plaintiffs* daaaga proposal for sattlesaDt was 

$9703.50. The fee petition snhaitted Indleates that oounsel threw 

ceet effective aanageaent of litigation out the window. 

Zn Johnaon v. floargla mohwav «mresa. Tne. • 48t 7.ad 714 

(9th Cir. 1974), the court eensidered awarda in similar eases as a 

factor in deterainlng a reasonable fee. Jit. 't 717-19. Exhibit A 

to defendants* brief in oppositioe to attorney feea sets forth a 

list of eases showing PL8A awards and attorney fees allowed, one 

case is a Third circuit case la whleh tha award was 923,811 and tha 

fee allowed was <2,900. 

Noraally tha concerns raised above might cause a court to 

adjust the lodestar downward, nis eanaet be done in this case. 

« 

k-wn 
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Aa netad praviooaly, tb* ooort !• osabl* to &»itmtmlii» what boorB 

•ppliad to rUA lamiM and what bouza appllad to unm  iaanaa. 

rnrtharaora, tba aopportlng docuaanta to tba faa patltlon ara 

laeklng. nta ara no oontaaporaaaeua tlaa aXlpa avmilatola to 

Xmiflmt.     fMI Hanalay. 461 U.C. at 437. 

Tttis court la facad wltb tha faet that aeaa aaeeaaaful 

plaintiff a ara antitlad to olalaa for attomayia faaa and eoata and 

otbar auooaaaful plaintlffa ara not. But avan attributing 33% of 

tba houra to tba FLSJl olaiaa doaa not aolva tba court'a dilaaaa. 

Tha court baa alao conaidarad tba vaguanesa of tba patition wltb 

raapact to praelaa work parforaad; tba alaplleity of tba iaauaa 

Invelvadt tba alnlaal raaulta aeblavad, and tba fact tbat no eivll 

rlghta or conatitutlonal iaauaa vara iavolvad. Tba foragolng, 

coablnad wltb oounaala' axpartlaa ahould bava ourtallad long beura 

of raaaarob and praparation. nila court raoognlcaa tbat applying a 

nagatlva aultipllar la not a eouraa tbat ahould ba takan 

fraguantly. Rowavar, tha prafarrad aatbod of raduclng houra cannot 

ba fellowad in tbla eaaa for raaaona pravioualy atatad. raimaaa 

damanda tbat tba nagatlva wiltipliar ba appliad la tbla oaea. 

John Mark yjaaaoan 

Tba rata to ba appliad to attomay Pinnagan'a tiaa will ba 

•90.00 par ho\ir. Tbla la oonalatant with tha rata apprevad by 

JUdga Nalnar in Rava-Oarot» v. Kaw aardan Faraa. Tno.. Mo. B8-1629 

(I.D. Pa. ISM). Kr. Pinnagan aaaka eeapanaatlon for 280.7 beura. 

a 
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Th« S.4 taottr* for pKApamtleo et tha pvatriAl aaBonuidua and 11.3 

hour* for work on th* oount«rel«la will bo dolotad aa duplicatlve 

of tlaa spant by Attomay Saod. Tha 3.5 hoora for takinf tha vidao 

vlll bo dalatad a« not ralatad to tha TLBX olala. Vurthar, tha 109 

"dlacoontad" hours will ba dalatad. Tharo la no axplaaatlon glvan 

for thaaa hour* balng dlaoountad and tha oeurt netaa that Mr. Kaed 

did not Inolttda hla "dlaoountad" hour*, marafore. tha following 

cwaputatien raault* for Kr. rinnegan: 

Boura elalaad 380.70 

Hour* dalatad -129.10 

Subtotal 1S1.60 

33% PUA factor X   .33 

subtotal 50.03 ] 

Traval hours 125.50 

33% to FLSA X   .33 

Subtotal 

50.03 X 90.00 par hour - $ 4,502.70 

41.43 X 35.00 par hour - $ 1,449.70 

Subtotal 9  5,952.40 

1*** 35% nagatlv* aultlpllar  5,952.40 x .35 -  - 2,083.34 

Total $ 3,869.06 
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&ttom«y KsAd's tla* vlll b* coBp*nsatad for at a rat* of 

$130 par hour on hours othar than thosa blllad at tha (SO.00 rata 

(for analysis of eoaputarixad data). tha $130 rata also Is 

consistant with that approvad In Bav-oarela. 

Hours at $130 rata    134.SO 

Subtotal 106.30 

33% nSA factor X  .33 

subtotal 35.08 X 130.00 per hen 

Hours at $50 rata 44.50 

33% FLSA factor X   .33 

Subtotal 14.69 X 50.00 par hour 

Traval hours 3S.10 

33% PI£A factor X   .33 

734.50 

Subtotal a.38 X 35.00 m $   389.80 

Subtotal 9  5,584.70 

lass 35% nagatlva aultipliar   S,584.70 x .38 > - 1,954.65 

«otal < 3,630.05 

a. Ihasa hours ara attributad to aattleaant. This court 
balievas sattleaant could hava baan affaetad bat for plaintiffs' 
eounsal placljig dlffarant intarpratations and altarations on the 
proposed taras of tha sattlaBant agreeaant.  It is tha opinion of 
tha court that sattleaant was affectively acuttled by plaintiffs' 
c»)unsals' lasistance that the settleaent be tied into chandler v. 
ABBle valley Tai-M. Inc.. Ko. 84-1573 (M.D. Pa.), idiich involved a 
eODsant daeraa and provided for injnactlva relief. 
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Th« p«ralag«l rat* will b* awMMMd at (35.00 par hour. Tba 

CoBBUnlty Z«gal Sarvloa Paa sehadula (Plaiatlffa* Exhibit A) 

•oggaata faas ranging trom tSO.OO to $3S.oa par hour. Sffaetiva 

iTuna 31, 19t9, thoaa rataa ohangad to $40 to (60 par hour. Tha 

paralagal work that axtandad bayond Juna 31, 1989 oensiatad of 

videotapa aditing and transporting witaaasaa for trial. Tha 

vidaotapa waa not applieabla to tha FIAA elaia. Tha $39.00 rata ia 

tharafora raaaonabla.  It is notad that Attomays Finnagan and Read 

ohargad $3S.00 par hour for traval tina.  «ta paralagal traval 

ti>a will ba assasaad at $18.00 par hour. 

Itaa follovlng houra will ba daduetadi S.O hours for 

vidaotaping and aditing and 10.* hours for indaxing dapoaitiens. 

Bears elaiaad        106.30 

Hour* dalatad       - 16.90 

Subtotal 

33% nSA factor 

89.40 

X  .33 

Subtotal 

(raval hoars 

33% nax factor 

39.50 X 35.00 par hour •> $ 1,032.50 

17.50 

X  .33 

subtotal 

Subtotal 

lass 35% nagativa aultlpliar 

Total 

5.78 X 15.00 - 86.70 

1.119.40 X .35 - 

$ 1,119.40 

391.79 

727.61 
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All Xspr*M Wkil  oects will b* Oaaicd. Unlaaa Bsqprasa Mall 

waa dtr*et*d by th* c»uxt, tttm only oth«r •pparaat raasen for not 

lulaqt ragular sail ••rvio* !• to gain axtra tla*. Dafandanta will 

net b« panallsad for plaintiffa* oounaala* uaa of anoh axpanaiv* 

aarvioaa. 

SM allovanoa for Dr. Cuplngood'a faaa will ba 930.00 par 

day puraoant to if at Virnlnla nnlv. Hoap«. . Tno. V. Cmmav.   No. 89- 

SISS, alip op. at 43-50 (3d Cir. Sapt. S, 19a9) (limiting axpart 

faa to aaaa aaount providad for lay vitnaaaaa by 29  O.S.C. f 

1821(b)). Likawiaa, tha witnaaa faa for Joalyn Brown will ba 

raduead to tba $30.00 faa allowad for lay vitnaaaaa. AM >• U.S.C 

I 1831(b). 

Daductiona will ba aa followat 

Ixpraaa Kail        196.13 

Oiffaraaoa in 
Coppingood t— SIS.OO 

Diffaranoa in 
Brown witnaaa faa , IS. 00 

Total r 9S6.13 

Ceata ClaljMd 9 3,7»4.M • 

Maa daductiona 9 •86.13 

Subtotal r 2,808.81 
nsA factor X .33 

Total eeata r •26.91 

- • 
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•tWBttmttM 
'••• and costs awardad to rriaada of 

tolloms 

Scbn Unnagan $ 3,689.06 

Artliur Baad $ 3,630.OS 

>aral«9al F«M 9     727.61 

Corta $      926.91 

Faxmorkara vUl ba aa 

total $ 9,153.63 

Aa approprlata ordar will ba issuad. 

Judga 

Datadi Kay /?,  1990. 

10 

&3^   I 
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XX TBB OMZTSO SUTES DZSXRZCT OOOST 
nSL TBZ KIDDLE DICTKICT OF PSmSYLVkllXX 

cxTXx. aenuM m>. ••-eti4 WiTiium nuni 
ooumr UMtoT cauoii 
antes anxnt DMXD 
BIOXfOBDl  X>nOY BLMII 
&USV OMtPBULt •a4 

Plalntlffa 

nuts, no.; aad v.x.m. 

D*e«idaata 

0 KB 1 • 

I- J Lt- 
HARRISBURQ,PA. 

MAY 17 1990 

/     l>!i!>"T~ - 

Zn acoordano* with tli* acooapanying aaaorandUM, ZY ZB BSSXBY 

0IIS8BID TBk* dafandants ahall pay plaintiffs' oouas^a fa«« and 

ootu  In tb« aaount of $9,153.63. 

Datad: Kay  /7<.1990. 

Sylvia H. Sanbo 
^Unitad Stata* District judga 

^'^^^ 
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RE I  CLAIMS OF 

This office represents 150 migrant farnworkets with claims 
against your farm. These Individuals have requested our 
representation for claims arising because of your violations of farm 
labor protection and employment related laws in 1986, 1987 and 1988. 
These claims specifically include the following: 

1. MIGRANT AND SEASONAL AGRICDLTDRAL WORKER PROTECTION 
ACT <AWPA). 29 D.S.C. SEC. 1801. ET SEP. 

a. Failure To Provide Written DiecloBure To 
Recruited Migrants At The Time Of Their 
Recruitment. AWPA. 29 D.S.C. Sec. 1821(a). 

Plaintiffs were not provided written disclosures of the terms 
and conditions of employment. 

b. Failure To Post Conspicuously The AWPA 
Poster Setting Forth Plaintiffs' Rights. 
AWPA. 29 D.S.C. Sec. 1821(b). 

The AWPA poster provided by the Secretary of Labor was not 
displayed. 

c. Failure To Conspicuously Post AWPA Housing 
Poster. AWPA. 29 D.S.C. Sec. 1621(c). 

A statement of the terms and conditions of occupancy of housing 
was neither posted nor presented to Plaintiffs. 

d. Failure To Maintain Appropriate Wage 
Records. AWPA, 29 O.S.C. Sec. 1821(d)(1). 

On infornation and belief, wage records containing the required 
information were not maintained. 

EXHIBIT 5 
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e. Fallurg To Proglda An Itemized Wage 
Receipt. AWPA. 29 D.S.C. Sec. 1821 
d)(21. 

Wage receipts containing all the retired inforaatlon war* not 
provided to Plaintiffs. 

f. Provision Of False Or Misleading 
Inforaatlon. AWPA. 29 D.S.C. Sec. 

False or sisleading information was provided Plaintiffs with 
respect to provision of social security and unaaploynent benefits. 

g. Failnre To Comply With Workino 
Arranoement. AWPA. 29 D.S.C. See. 
U22IfiI. 

Working arrangeaents Include the employer's adherence to those 
state and federal laws which relate to the employment relationship. 
Your non-payment of social security and unemployment taxes 
unlawfully denied Plaintiffs the resultant benefits. 

h. Failure To Comply With Housino 
Standards. AWPA. 29 D.S.C. See. 

The labor camp housing provided to Plaintiffs did not comply 
with substantive federal and state safety and health standards 
applicable to that housing. 

1. Failure To Certify Housino. AWPA 
29 D.S.C. Sec. 1823(b). 

Plaintiffs were housed in uncertified labor camp bousing in 
1986, 1987 and 1988. 

j. Failure To Confirm The Keoistratlon Of 
Farm Labor Contractor. AWPA. 29 D.S.C. 
Sec. 18«2. 

Plaintiffs have evidence that from 1986 through 1988 the farm 
used       /, a farm labor contractor engaging in unauthorized 
activities, who is enjoined from doing business as a farm labor 
contractor In New Jersey. 

2. FAIR LABOR STANDARDS ACT (FLSA). 29 D.S.C. SBC. 
201. FT SEQ. 

On information and belief. Plaintiffs were not paid the minimum 
wage. 
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Page 3 

3. ProERAL  msgRANCE COHTBTBIITIOHS ACT   (PICA) . 
26  D.S.C.   SEC.   3101.   ET 8BQ. 

OD inforaation and belief, Defandant failed to pay any social 
security taxes on the labor of Plaintiffs in 1986, 1987, and 1988, 
and failed to subnit the required foras related to the PICA taxes to 
the appropriate authorities. 

4. PEDBBAL mmiPLOniElIT rtX  ACT   (PMAl .  26  D.S.C. 
BBC.   3301.   ET SEQ. 

On infonnatlon and belief. Defendant failed to pay any 
unenploynent taxes on the letbor of Plaintiffs in 1986, 1987 and 
1988, and failed to submit the required foras related to the FOTA 
taxes to the appropriate autborities. 

Ooder the AHPA, a Plaintiff can obtain actual or statutory 
damages, whichever is greater, of up to fSOO.OO per violation of the 
statute. Under the PLSA, actual daaages plus an equal aaount of 
liquidated damageB is recoverable for violations of that Act. Given 
the nuBber of serious violations of the laws involved, we are 
confident that the daaages recovered in litigation of this aatter 
will be substantial. 

It Is, however, the policy of this office to atteapt settlement 
of natters such as this. I would suggest that you or your attorney 
arrange to aeet or talk with ae to begin negotiations aimed at 
aaicable resolution of this aatter. 

Although I would auch prefer to settle this case without 
litigation, if I do not bear from you or your attorney within 10 
days of the date of this letter, I will proceed with filing 
litigation. 
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Mr. FRANK. Let me just make a general request now that I hope 
will be abided by. It has now occurred to me that I am going to 
have a lot of reading to do about all this so I am going to set aside 
a weekend or so, and anybody on any side of this issue that wants 
to send me material, I will read it—and that would include specifi- 
cally those who might represent the grantees who might want to 
respond to some very serious charges; and I will read on all sides. 

Mr. Cureton, let me ask specifically to you, in the instance where 
you say people working for Legal Services represented themselves 
as Immigration workers. 

Would it be possible to get specifics on that? I mean, you're talk- 
ing about the things, which if we can establish them, would, in my 
judgment, require strong discipline. Obviously, we have problems of 
confidentiality. But that in the case of people entering someone's 
room and refusing to leave, have you got statements to that effect? 
Whatever you've got I would appreciate getting. 

Mr. CURETON. Let me answer the question this way: First, I have 
intentionally not given names of my clients because some of these 
matters are ongoing litigation and there's a fear of retaliation. 

Mr. FRANK. I understand. 
Mr. CURETON. Let me, if I may, answer your question further, 

though, I'd like to. 
When we heard about this, we contacted the INS. The INS inves- 

tigated, called us back and said that we were right, but that they 
weren't going to do anything about it. 

Mr. FRANK. Did they say why they weren't? 
Well, I guess it's not the INS's job; it seems to me it might be 

somebody else's job. I would think it would be a Federsil crime to 
impersonate am INS officer in a law enforcement capacity. But it's 
not the INS that prosecutes those crimes; that would be the U.S. 
attorney. I'd like to pursue that. 

I'm not surprised the INS didn't do it. What can the INS do? 
They can't deport tm American citizen for breaking the law. These 
days, they can't deport a non-American citizen for breaking the 
law, but that's a separate problem. They wouldn't be the appropri- 
ate enforcers. 

If you've had that investigated, I would ask you—and if you 
would work with staff—I will ask the INS for those figures. I don't 
want to tolerate that. I don't want to work very hard to set up a 
program and have people jeopardize it by that kind of abuse or 
have innocent citizens subjected to that kmd of abuse, or have in- 
nocent noncitizens—so I would like that detail. 

If you can give it to INS, I assume you can give it to us. We 
won't put it in the record but I would like to be able to go after it. 
And that is the kind of thing that I think is an outrage sufficient 
to warrant some very severe disciplinary action. 

Mr. CURETON. Mr. Chairman, I will work with my client and 
your counsel, too. 

Mr. FRANK. All right, I appreciate it. 
Let me just make a point about retaliation, because we hear 

about this fear on both sides, and obviously our writ doesn't run 
everywhere in the world. But I would again want to say to all sides 
in this, if anyone has any indication that anybody on any side of 
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this controversy is suffering retaliations because of anything 
they've said here, please let us know. 

I will ask staff to look into contempt procedures. We have a 
whole lot of weapons. And I don't think you could find anjrthing 
that would more unite this Congress in any suggestion that some- 
one was being in any way interfered with—and I mean that—and 
if there are indications I'd like to have it. 

Of course, there are some serious abuses that have been men- 
tioned here, and I am sure some of them have taken place. It may 
be hard for us to get them all worked out but we would want to 
deal with this kind of situation. 

The complaint which listed the failure to come clean about a 
pool table; that was not in your submission. C!ould we get a copy of 
that? Was that in a formal compleiint? 

Mr. CuRETON. It was not specified in the complaint but it was 
raised; the complaint was more general than that and listed 
conclusive  

Mr. FRANK. Is there any documentation of that? It does seem to 
me  

Mr. CuRETON. I believe so. 
Mr. FRANK. I would like to see that. You know, my friends in the 

legal services community have sometimes complained that the ap- 
propriation has overly disciplined them for technical violations, 
and that is a two-edge sword. And yet, people being fined because 
they didn't tell people there was a pool table, that does not seem to 
me to be good use of this. And I would like to get some evidence of 
this thing. 

We want to try and make this thing work better, and the more 
specific you can give us, the better it will be. 

I'm not asking for those for the record. I'm asking for those for 
my and the other members' chance to read them. 

Mr. CuRETON. Themk you. 
Mr. FRANK. I have no questions. 
Mr. James. 
Mr. JAMES. Thank you for your testimony. I apologize for not 

being here. I had conflicts where I could not be here for the entire 
testimony. I was here earlier, then we had the vote, and other 
things came up so I haven't been here during the entire testimony. 
I will read it all. But I want to thank you and apologize for not 
being here for the entire amount—Legal Services is a very impor- 
tant area for all parties involved. 

Mr. Ward, there's some factual issue that my attorney has men- 
tioned to me concerning where there were examples that the corpo- 
rations were representing drug dealers or  

Mr. WARD. Yes, sir, I can answer that. That came up earlier, I 
think when you were out, in response to some questions from Rep- 
resentative Smith. I can give you one case citetion that you may 
want to take a look at. In Blackwood v. INS, the citetion is 803 F. 
2nd 1165, an eleventh circuit decision rendered in 1986, a Florida 
Rural L^al Services lawyer sued representing a Bahamian trying 
to block his deportetion after being convicted of possessing and 
trafRcking in marijuana. 

I've questioned previously before the Florida Bar in lOATA testi- 
mony whether that was an appropriate use of Federal funds. 
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Mr. JAMES. Did he defend in the criminal case, is that what 
you're saying? 

Mr. WARD. NO, it's in a deportation case. He had already been 
convicted in the criminal case. And the defense, by Legal Services, 
came in at the deportation stage. He was a Bahamian and he was 
no longer eligible to remain in the United States because he had a 
felony criminal conviction. 

Mr. JAMES. Was he deported? 
Mr. WARD. Yes, he was deported. The eleventh circuit didn't 

spend much time on that case. 
Mr. FRANK. May I ask a question? 
I would assume that they must have used non-Federal funds for 

that. If he was an immigrant—I mean, a noncitizen—under depor- 
tation, we have a specific statutory ban against any Federal funds 
in deportation, as I understand it. 

We'll check it and find out. 
Mr. WARD. I think several of the other cases I mentioned in- 

volved representing illegal aliens. That whole Marquis case I 
talked about was all on behalf of illegal aliens at the time it was 
fUed. 

Mr. JAMES. I would have been glad to yield had you asked. 
I am more interested in the proportionate relationship between 

that Legal Services' budget and its purpose. It's my understanding 
that we have $300 million in the budget. So we have $300 million 
in the budget and if a law firm, so to speak, does a million dollars' 
worth of work, and we're only dealing with 300 law firms through- 
out these 50 United States. And yet, all I seem to hear a lot of 
about is the agricultural type of cases. And in my own private 
practice it was very difficult to get Legal Services to take cases for 
mdigents, where you, as a private practitioner, couldn't handle it 
because of the short^e of the personnel for child support. There's 
many, many child support cases, and a significant percentage of 
them would qualify—in child support cases or at least in domestic 
cases, and I find a shortage of funds there. 

So I think what we have to do is analyze and see how far we're 
going to design the rules in such a way to make sure that we get 
an appropriate allocation—because we all admit $300 million won't 
do the job for indigents. 

So how do we make sure that the $300 million is proportionately 
assigned to specific categories of cases that the act was originedly 
intended to help with—wills, et cetera; landlord, lease tenants 
problems, consumer protection problems, et cetera. 

Maybe some of you can help me with this. Does anyone know 
proportionately how much these corporations spend on different 
tvpes of cases, and where would I find that? In other words, do 
they do 10 percent of this kind of case, or 10 percent of that kind of 
case, or 50 percent? Can anyone help with that, comment upon it, 
from the individual corporations? 

STATEMENT OF LIBBY WHITLEY, ASSISTANT DIRECTOR, 
NATIONAL AFFAIRS, AMERICAN FARM BUREAU FEDERATION 
Ms. WnrrLEY. Congressman, my name is Libby Whitley. I am the 

assistant director  of national  affairs  for  the  American  Farm 



359 

Bureau here in Washington. Mr. Wilson, Mr. Ward, and Mr. Cure- 
ton are here at our invitation today. As you recall, we testified in 
the hearing last July as the American Farm Bureau. 

I think I can respond in part to your question, and that is be- 
cause of the lack of timekeeping and adequate records kept by the 
grantees, it is very hard to know what they spend their time on. 

Mr. JAMES. I've heard that statement made and that's why I'm 
pursuing the question. Maybe somebody can make a quantitative 
or qualitative analysis. In other words, before I make any kind of 
decision on legislation, I'd expect to see a qualitative and a quanti- 
tative analysis of what each corporation does in a given geographic 
area, because I'm sure that some corporations put a higher per- 
centage on certain types of cases than others; and some do none. 

I know in my State if you have an agricultural case, it comes all 
the way from Belle Glade—the Corporation functions there; the 
local Legal Aid people don't handle that case. A specialist, I think, 
handled it, if I'm not mistaken. 

So what is the interrelationship between the quantitative work 
that's done within the State in relationship to the agricultural in- 
dustry, and how much of it is done on wills, child support, or what 
have you; you know, landlord-tenant—within each Corporation? 
How much does each Corporation get, if that's possible? When we 
don't have time sheets, I don't think that it's absolutely essential to 
give a quantitative analysis. Or maybe we need legislation to re- 
quire time sheets, so we can make an evaluation and take direction 
to make sure that, for example, these corporations aren't spending 
all of their time on landlord-tenant cases. You don't want them 
doing all cases in any one area to be fair to the s^ments of the 
population that can't afford attorneys, if they have one kind of 
problem and get no attention; that seems unfortunate, when other 
areas do get it. I think we need to design legislation to look at, or 
to analyze that. 

I'm not one that's impressed with specific instances because I can 
give you horror stories in many areas of the law about how it is 
alleged that one attorney abused this law or not. I've seen it done 
by private counsel. I've seen it done by the prosecutors. I've seen it 
happen in all elements of my profession. And I don't think it's 
more pervasive in one area than Eunother. 

But I am interested in allocation of funds appropriately for 
indigents. 

Ms. WHITLEY. Mr. James, as you know, the American Farm 
Bureau has made securing the passage of the McCollum-Stenholm 
reform amendments one of its top priorities in 1990. We share your 
concerns and think that timekeeping and perhaps an expanded au- 
thority for the local boards of directors would go a long way toward 
solving the kind of problems you have just illustrated. 

But I think actually addressing the question to the Corporation 
about what the grantees are presently engaged in may be a more 
appropriate way to go. 

Mr. JAMES. I am going to ask this of the whole panel and every- 
one take their shot at it. 

From a perspective of overseeing the operation, what single 
change in the current law would each of you suggest? In other 
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words, what is the most important aspect to get a proportionate 
control of this problem; if it is a problem? 

Mr. WILSON. I think that the people on a local level have to have 
a capacity on the local boards to effect in a really meaningful way 
the direction that Legal Services grantee lawyers strike out at. 

The situation that I was involved in in Maryland beginning in 
1983 where a Legal Services grantee lawyer declared that he was 
going to see to it that all of the fruit crops of Maryland were har- 
vested by so-called U.S. workers, most of whom were in fact not 
U.S. workers, but Haitians, but nevertheless they were able to 
work under the rubric of U.S. worker within the meaning of the 
r^ulations. 

There were six growers out in Maryland and there was a juris- 
prudential jihad that was unleashed against these folks; some 17 
Federal lawsuits, 175 administrative complaints. In the preceding 
decade before 1983, we were able to find only a single administra- 
tive complaint, and that had been resolved informally at the first 
level. 

Mr. JAMES. Your point is then, what change would you suggest 
in the law to solve that problem? 

Mr. WitsoN. Authorization for the local boards to involve them- 
selves in policy decisions with respect to what these Legal Services 
grantee lawyers  

Mr. JAMES. That bothers me a bit. For example, where you have 
different segments of Florida—you have one service—what is the 
relationship? And I'm not sure I understand it. How would a Legal 
Service in Belle Glade and another in Volusia County be connect- 
ed, and would you have these attorneys from 200 miles away show- 
ing up for this specialty type of case? How would you control that? 

In other words, is everyone to have their geographic function? I 
understood there were corporations that covered the entire State 
and some covered geographic relationships. 

Does anyone understand that? 
Mr. WARD. Congressman Jamea, I think I can answer that since 

I'm in the Florida Bar. 
Mr. JAMES. Yes. 
Mr. WARD. It gets a little bit confusing in Florida because you've 

got the Palm Beach County Legal Aid Society, for instance, which 
is strictly operated by the Palm Beach County Bar Association. 
That may be the same situation you've got with the Volusia 
County Bar Association. 

This is strictly non-LSC grantee operations, so far as I know. 
They do get some lOATA funding through the Florida program. 

Mr. JAMES. Where does this other group that comes  
Mr. WARD. The other group—Florida Legal Services—Rural 

Legal Services Corporation is headquartered out of Bartow, and it's 
a statewide operation. 

Mr. JAMES. SO it overlaps? 
Mr. WARD. They overlap, but what I'm saying is you're really 

dealing with two different types of Legal Aid Groups. You've got 
the federally funded Legal Services Corporation, which is what I 
think we are £dl complaining about; and then you've got Palm 
Beach County Legal Aid, which is a Palm Beach County Bar Asso- 
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elation group, and my agricultural cooperative has contributed 
money to that group. That sort of group we get along fine with. 

Mr. FRANK. My understanding is that in some of these cases 
where we have the rural ones, they have a statewide jurisdiction in 
that specialty area. Am I correct, that there are geographic break- 
downs, and then in the rural area there are organizations that 
have a statewide charter in those States. 

Mr. JAMES. If that's the case then you couldn't have local 
control. 

Mr. FRANK. It would have to be a State bar association that 
would have to do it. 

Mr. JAMES. It would be hard, so you would have one organization 
then, if it's broken down in those two different jurisdictions. 

Mr. FRANK. I think, ladies and gentlemen, most of the questions 
we've heard came from the statewide Rural Legal Assistance, 
which have the statewide charter in each State as opposed to the 
geographically based local ones. 

Mr. JAMES. Any complaints I've heard, I think, are probably re- 
lated to the overall State jurisdictional aspects—they're the special- 
ists in those particular areas. 

It's hard to allocate doll£u-s then, you'd have to allocate dollars 
statewide and you'd have to look at the total dollars for the individ- 
ual area corporations that handle other matters. That in itself 
shows you treat one kind of case differently than another, I think; 
or one classification of cases. 

It would be interesting to see how much money is devoted in that 
rural corporation, and how much of their budget is devoted to agri- 
cultural cases. Is that all they handle? Or do they handle wills in 
the rural areas? I don't know know. 

Does anyone know the answer to that? 
Mr. WARD. They would have to handle the domestic type cases in 

Belle Glade. There's nobody else there to do it. 
Mr. JAMES. But nobody has broken that out to see what is the 

total dollars devoted, the Federal dollars, in a given area. 
Mr. WARD. I know there are a lot of unmet needs in Belle Glade, 

and I've taken care of some of them mjrself for poor people. There 
are a lot of poor people that don't have representation despite a 
long-time Legal Services presence there in the community. 

Mr. JAMES. Of course, all lawyers are faced with many poor 
people—who they wind up representing a percentage of their time 
whether they do it on purpose or not. We know there's a great 
need for legal services for poor people. 

Of the $300 million, I'm trying to find out how much is going 
toward agricultural, how much is going toward the other; and 
nobody can seem to tell me that. 

Has anyone in the room sat down and added up the number of 
cases filed? It's easy enough to determine in a given circuit—what 
cases are filed by the Corporation, smd what type of cases are they 
that actually get litigated. 
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Mr. FRANK. Gentlemen, I think we could probably direct a re- 
quest. I don't think we asked specifically, but we could have the 
staff to get a workout, and we could ask all the Rural Legal Assist- 
ance ones exactly that—so why don't we do that, and we'U hold the 
record open for that answer. 

[The information follows:] 

rnHDiMo or MIORAIIT UQAL SEKVICBB 

FV 1990 Appropriations 

Total Field Programs, LSC $292,357,000.00 

Total Migrant $10,088,000.00 

LITIOATIOM JUMIMST OROWERfl 

Complete information is unavailable. The Legal Services 
Corporation requires that each program report under the "case 
service reporting system" but has refused to release that 
information. Therefore, the following information has been gleaned 
from the draft GAG report and represents only a selection of 
programs. 

Suits against employers. Including growers and crewleaders: 
The following represents the percentage of cases in which migrant 
programs took legal action against growers in closed cases. This 
does not necessarily mean that the cases were resolved by a court 
judgement but rather that litigation was commenced. The 
overwhelming majority were settled. 

1985-1988 
a) Pennsylvania, West Virginia, Virginia, Maryland- 66% 

b) The remaining 30 stream states- 23% 

c) California- 33% 

d) Florida- 14% 

e) Texas- 26% 

LITIGATION COST, ALL KIORAMT CASES 

The last page of the attachment sets out funds expended on all 
litigation expenses for all cases litigated by the migrant 
programs. These do not represent only cases against growers but 
Include all other litigation. The figures range from a low of 
$705.00 for Pennsylvania in 1987 to $165,004.00 for Texas during 
the same year. 
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MAGNITUDE OF GRANTEE ACTIVITY BY STATE 

Information maintained In LSC's case service reporting system 

suggested that grantee attorneys represented migrant farmworkers 

In disputes against growers In the stream states of Maryland. 

Pennsylvania, Virginia, and West Virginia at a higher percentage 

than grantee attorneys In other stream states.  Between 1985 and 

1988, grantees in these four states reported that they took legal 

actions against growers in about 66 percent of their closed 

cases. ••  For the same period, grantees in 30 other stream stotes 

reported taking legal actions against growers in about 23 percent 

of their closed cases.  Our analysis of data for the base states 

showed a significantly lower percentage of closed cases with 

actions against growers in Florida (14 percent) and Texas (16 

percent) than the other base state of California (33 percent). 

Grantee spokespersons attributed the higher incidence of migrant 

farmworkers' disputes against growers in Maryland. Pennsylvania, 

Virginia, and West Virginia to several factors unique to these 

mid-Atlantic stream states.  These factors included the typ<?s of 

crops grown, the states' greater use of farm labor contractors, 

th« characteristics of farmworkers who migrate there, and the 

'These statistics represent the (employment case category of LSC's 
case service reporting system that, according to grantee 
officials, primarily involved legal actions against growers and 
farm labor contractors under MSPA or FLSA. 

DRAFT 
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expertise of grantee legal staff.  (For more information on total 

cases closed and closed employment cases for each of ch< 

grantees, see sec. 1.) 

PRIORITY-SETTING PROCEDURES AND CASE CLOSURE 

LSC regulations, required grantee governing boards to (1) 

periodically assess the need for legal services to migrant 

farmworkers and review priorities for accepting migrant 

farmworker cases and (2) annually report these priorities to LSC. 

Thus, the regulations permit grantees considerable flexibility in 

setting priorities. 

The priority-setting processes followed by the six grantees 

varied widely.  For example, the Texas grantee set separate 

priorities for migrant cases in each of its branch offici»s.  The 

Maryland grantee set priorities based on the types of migrant 

cases It had received over the years. .The Florida grjnt.?e 

established the same priorities for accepting migrant cases that 

it established for accepting cases from its other needy clients. 

The West Virginia grantee identified all case categories to be 

priority.  L^C officials acknowledged that grantees could avoid 

critical review during LSC oversight visits by establishing broad 

priorities that cover the entire range of legal problems 

encountered by migrant farmworkers. 

DRAFT 
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LEGAL ACTIONS AGAINST GROWERS 

Grantee officials told us that under LSC's CSR system, migrant 

cases in the "employment" category primarily involve legal 

actions against growers and farm labor contractors they employ. 

The data showed that grantee attorneys in Maryland, Pennsylvania, 

Virginia, and West Virginia initiated a higher percentage of 

legal actions against growers in 1985 through 1988 than did 

grantee attorneys in the 30 other stream states.  During this 

period, the four grantees reported 1,621 closed cases, of which 

24 
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1,068, or about 66 percent, were eoiployment cases. During this 

sane period, migrant grantees In the 30 other stream states 

reported a total of 33,060 case closures, of which 7,548, or 

about 23 percent, were employment cases (see fig. 1.2). 

Figure 1.2:  Cases Closed Against Growers In Strecun States (1985- 

«8) 

Flgun 1.2: CUM CtoMd Agakiat 
QnnMr* ki SIrMm SUtM (198S-88) 

Our analysis of the data for migrant grantees In Florida and 

Texas—the two base states In our review—Indicated a lower 

percentage of employment cases than In the other base state— 

California.  During the period 1985 through 1988, Florida 

reported about 14 percent of its closed cases represented 

2S 
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employment cases and most of these Involved farmworkers' disputes 

with growers.  Texas reported about 26 percent and California 

reported about 33 percent (see fig. 1.3). 

Figure 1.3:  Cases Closed Against Growers in Base States (1965- 

88) 

Bgun U: CMM CloMd Agatnat 
GcoMra ki BM* SIMM (1MS-S8) 

GRANTEE OPINIONS ABOUT CASE DISPARITY 

He could not determine the reasons for the higher frequency of 

actions initiated against growers in Maryland, Pennsylvania, 

Virginia, and West Virginia, and we do not Icnow whether full 

"      DRAFT 
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access to grantee case files would have enabled us to do so.  We 

asked grantee officials in these states, and grantee officials in 

Florida and Texas, why attorneys in eastern stream states 

initiated a greater percentage of legal actions against growers 

than attorneys in other stream states.  They cited the following 

factors: 

— The expertise of grantee staff affected th« number of 

employment cases handled.  Grantees for soae of the eastern 

stream states employed a core of attorneys and paralegals 

with extensive knowledge of farmworker statutes.  Other 

grantees employed attorneys less able because of comparative 

lack of experience or training, or because of greater case 

volume, to take on relatively complex employment litigation 

in federal court. 

-- Agricultural employers in eastern stream states grew more 

hand-harvested crops.  Jobs associated with hand-harvested 

crops command lower wages and thereby make minimum wage issues 

more common.  In contrast, agricultural employers in western 

states used more mechanization, and farmworkers were more 

highly skilled and better paid. 

-- The eastern stream of migrant farmworkers consisted 

predominantly of single males, who generally used employer- 

provided housing, which was often subject to federal and state 

27 
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health code inspections.  In western states, farmworkers were 

Dore nicely to migrate with their families and use public 

housing. 

The eastern stream states used a greater percentage of farm 

labor contractors, who have a history of noncompliance with 

farmworker law.  Under current law, growers may be liable as 

'joint employers" for violations committed by farm labor 

contractors.  In the west, agricultural employers were more 

likely to contract with farmworkers directly, thus eliminating 

the "middle man." 

Case priorities established by grantees had a bearing on the 

types of cases closed.  For example, three of the four stream 

states in our review assigned a priority to migrant employment 

cases.  Accordingly, the caseload in these states consisted of 

a higher percentage of employment cases when compared to otlur 

stream states. 

28 
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SECTION 4 

TO WHAT EXTENT DO GRANTEE ATTORNEYS ATTEMPT 

TO AVOID LITIGATION BY USING NEGOTIATION? 

Our review of 1987 and 1988 statistics reported on LSCs CSR 

system showed that over 80 percent of employment cases'* 

nationwide that culminated in a settlement or a decision during 

this period were reported as involving negotiated settlements. 

The 1986 statistics reported for Maryland, Pennsylvania. 

Virginia, and West Virginia for employment cases decided or 

settled with negotiation were lower than the national rate. 

Without access to grantee files, we could not determine whether 

attorneys attempted negotiation in all farmworker disputes with 

growers, nor could we identify the extent to which third-party 

forms of dispute resolution, such as mediation or arbitration, 

were used.  According to grantee officials, however, they 

routinely attempted to negotiate disputes before ini t i,in m-.j 

litigation.  Such efforts included offer-of-settlement letters, 

telephone calls, and meetings. 

*We based our analysis on the number of employment cases 
reported by each grantee in LSCs CSR system.  Grantee officials 
told us that employment cases primarily involved legal cases 
against growers and farm labor contractors. 
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MSPA PROVISION CONXERNING NEGOTIATION 

Section 504(c)(2) of MSPA (29 U.S.C. 18S4(c)(2)) provides that in 

determining the amount of damages to a«ard. courts are authorized 

to consider whether an attempt was made to resolve the dispute 

before iitigation.  In view of this provision, it seems 

beneficial for both parties to attempt to negotiate a s<?tr'..?nii?nt 

before Initiating litigation. 

WILLINGNESS OF GRANTEES TO NEGOTIATE 

Our review of reported CSR employment data showed, on a 

nationwide basis, that 860 (80 percent) of the 1.079 cases 

settled or decided in 1987 and 1,172 (87 percent) of the 1,343 

cases settled or decided in 1988 were reported as negotiated 

settlements with or without litigation.  For our analysis, 

employment cases decided or settled included the following 

categories of closed cases from the CSR:  "negot lato'l s.^ttlonient 

without litigation," "negotiated settlement with litigation." 

"administrative agency decision," and "court decision." 

In 1987 and 1988 migrant grantees providing legal services in the 

stream states of Pennsylvania and Virginia, negotiated 

settlements in employment cases at about the same rate as 

grantees in 30 other stream states.  In this same period, migrant 

grantee in the stream states of Maryland and West Virginia. 
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CRAFT 
however, decided or settled employment cases with negotiation at 

a lower rate than grantees in 30 other stream states. (see fig. 

4.1). 

Figure 4.1:  Emplovrnent Cases Settled Through N'eaotlaticn in 

Stream States (1987-88) 

FIgun 4.1: Eitiployimrt C*u< S«aM 
TVough H>go<lallon In Strom SUM* 
(19a7-«S) fwMM tt 9litt'» fwpniwiin riMm 

^-^   1008 Av«r*9* lor ;aMi doiadin Xoffwr itaMn »am 

*"**  1M7AMnig«laraM«d0Mdin»atfiarM««nilUM 

Concerning the base states, in 1988. migrant grantees in Florida 

generally negotiated settlements in employment cases at a lower 

rate than did the grantees in California and Texas (see fig. 

4.2). 
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UK/kri 

Figure 4.2:  Employment Cases Settled Through Negotiation In 

Base States (1987-88) 

Figura 4.2: EmploynMnt Cam ScdM 
Tbrough Nagotlatlan In Bu* SUtM 
(1987-88) 100     Pmjwl ml AMm'm fwplini—n Caaas 

Grantee officials suggested that CSR statistics may underestimate 

the actual extent of negotiation as cases closed for other 

reasons, such as client refusal to proceed with a case or 

Insufficient merit to proceed with a case, could also Involve 

efforts at negotiation.  Also, cases ultimately decided in court 

or by an administrative agency may involve negotiation.  Under 

LSC's CSR system, grantees do not identify third-party forms of 

dispute resolution, such as mediation or arbitration. 

Although grantees had no written policies, officials told us that 
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they made efforts at prelltigatlon settlement in virtually every 

farmworker case.  They indicated that their normal practice 

Involves sending a letter to the grower outlining the violations, 

requesting payment, and inviting him or his attorney to respond. 

Settlement efforts also included telephone calls and informal 

meetings.  One grantee considered the failure to negotiate to be 

nalpractlce and. another, a breach of the attorney's fiduciary 

responsibility. 

Our review of 43 offer-of-settlement letters disclosed that, in 

41 instances, the grantee attorney invited the grower or his 

attorney to discuss and settle the issues.  The other two letters 

contained no clear request to discuss settlement. 
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SECTION 6 

WHAT PORTION OF LSC MIGRANT GRANTS 

ARE SPENT FOR LITIGATION? 

According to audited financial statements for 1987 and 1988. 

expenditures by LSC migrant grantees for litigation ranged up to 

$165,004 a year for the six grantees in our review.  We could not 

determine the portion of these funds spent in litigating cases 

against growers. 

LSC FUNDS USED FOR LITIGATION 

According to LSCs Audit and Accounting Guide for Recipients and 

Auditors. grantees are expected to track grant funds spent on 

litigation costs.  Litigation costs Include the costs of 

recording depositions and transcripts, filing fees, expert 

witnesses, and any other litigation expenses paid by the grarstee 

rather than the client. 

To determine the amount of LSC migrant funds that each of the six 

grantees spent on litigation, we reviewed audited financial 

statements for 1987 and 1988.  Table 6.1 shows the amount of LSC 

funds used for litigation in calendar years 1987 and 1988. 

4« 
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Tabl> 6.1:  LSC Migrant Funds Used for Litigation 

Cranteg 1987    1988 

rri«nds o( Farnworkers. Inc. (FOFi $   70S 

Wast Vlr9lnia Legal Services Plan, Inc. (MVLSP)   2,17S 

Peninsula Leqal Aid Center. Inc. (PLAC) 3.6bS 

Legal Aid Bureau, Inc. (LAB) 7.257 

Florida Rural Legal Services. Inc. (FRLS) 4,503 

Texas Rural Legal Aid. Inc. (TRLA) 165,004 

'Obtained from grantee's 1989 refunding application. 

Because grantees do not maintain data on litigation costs t^y type 

of litigant, we could not determine the portion of these funds 

spent in litigating cases against growers.  Litigation costs were 

also paid with private funds, but we did not analyze the use of 

these funds. 

S2 .052- 

1 .335 

(1 .089 1 

2, ,509 

23, ,238 

93. ,667 
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Mr. JAMES. Who would get our answers for us, do we know? 
Mr. FRANK. We could write to the Corporation and we could also 

write to each Rural Legal Assistance organization. 
Mr. JAMES. And we could get a quantitative and a qualitative 

amount, dollarwise, in estimate terms? 
Mr. FRANK. I suggest our staffs work together to draft that 

questionnaire. 
I think we would also probably want to make sure we ask the 

questions. We'll take what you've got and we'll also formulate our 
questions because it might be somewhat different. 

Mr. WARD. I think we could put together very easily for you a 
list of the reported cases, and you'll get a very good idea, I think, of 
what kind of work Legal Services is doing. I can certainly provide 
that to you for the State of Florida particularly. 

Mr. JAMES. It will also be interesting to see what were the ulti- 
mate judgments and what types of actions were involved, and how 
many hours were spent to get a $3,000 fine—you know, if you get it 
refined in that area. 

The accusation simply has been, as far as I can tell, well, look, 
there are violations; that bring about this kind of penalty, but it's 
not a $200,000 effort that should be spent by Legal Services to go 
after the $3,000. You drop a dime in the grate; you don't tear up 
the street to get the dime—that sort of concern. 

The other concern is because of the toughness of the statutes, 
they have for minor violations, they have tough penalties in some 
cases. Have you heard that expressed by the growers, that it's dis- 
proportionate to the nature of the wrong? 

But then again, is that not a problem with our Federal statutes? 
It has nothing to do with the Corporation, except that they may be 
taking advantage of it, but I don't know., 

Mr. CuRETON. I think, Mr. James, that that is exactly the heart 
of the problem, that there's no incentive to not litigate. They have 
every incentive to litigate; they do not have economic restraints on 
their litigation. 

Mr. JAMES. Because they're paid a salary no matter whatever 
fine they get goes in their coffers? 

Mr. CuRETON. Or whatever money they get  
Mr. JAMES. For attorney's fees. 
Mr. CuRETON [continuing]. And they can allocate that to wherev- 

er they want. The grantees we deal with do nothing but farm labor 
work and they emphasize—everything I've seen are class action 
litigation directed against the farmers, basically. 

Mr. JAMES. OK. In the McCoUum amendment—this I have an in- 
terest in—should we effectively attempt to legislate ethics different 
for those cases them we would for others; for example, solicitation? 
Shouldn't we go by the general solicitation laws of the Florida Bar 
or the American Bar Association? Why do we need that provision 
in this statute on solicitation? 

Ms. WnrrLEY. Congressman, do you mind if I respond? 
Mr. JAMES. NO, please do, anyone. 
Ms. WHrtLEY. I have worked most closely with this issue at the 

Federal level or legislative level. I'd like to say, first of all, we 
haven't seen this year's version of the McCollum-Stenholm amend- 
ment as yet. It hasn't been introduced by either of its two sponsors 
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from last year. So I think to a certain extent we're probably assum- 
ing that it's going to look the same, perhaps, in 1990, and I'm not 
sure that's the case. 

I think both Congressmen have been working with a variety of 
groups, and they've certainly been talking to the firm here and 
other agricultural groups, other interest groups—people who have 
expressed concerns about the way the amendment was structured 
last year. 

So I think we may be making a mistake to assume that last 
year's provisions, whatever it is, whether it's solicitation or some- 
thing else, is going to look the same this year as it did last year. 

Mr. JAMES. When we get to the issue of the solicitation, should 
we even address that—whether it did last year or not? 

Ms. WHITLEY. Absolutely. I think certainly in Pennsylvemia, as 
Mr. Cureton has indicated, that may be one of the greatest prob- 
lems in Pennsylvania, is solicitation which  

Mr. JAMES. May I ask you this—assuming that's the problem, 
why should we address that differently than it's otherwise ethically 
addressed by the respective bar? That s the ultimate question. 

Ms. WHITLEY. I think it may very well be an excellent approach 
to take, to make it uniform—in McCoUum-Stenholm—to take the 
bar association language. 

But in Pennsylvania, for instance, solicitation is the major 
problem. 

Mr. JAMES. What I'm saying is, if you have the bar eissociation 
there and if you have an ethics complaint, file it. Some things are a 
violation of the law that is also a breach of ethics, and there's a lot 
of overlapping. 

But if you are really concerned about solicitation generally 
within the jurisdiction of the respective bar association and if they 
are in fact violating the ethics of that bar, it would seem the 
proper remedy if someone would file the complaint. 

So why does not that procedure work as opposed to making an- 
other Federal law that requires a Federal prosecution? 

Mr. CURETON. If I may, «is one who has been involved in these 
cases, it's a very difficult question I think that Congress is faced 
with—the abuse is widespread. But it's very, very difficult for a liti- 
gator or a grower to ferret out. We very seldom have the opportu- 
nity to ask this grower and ask the farmworker what happened; 
and as soon as we try, we are interfering with the attorney-client 
privilege, and we get zero. 

Mr. JAMES. Not to argue with you, but that doesn't answer the 
question. No matter what law we pass here it is not going to make 
it one bit easier to ferret out. 

So if you've got an existing law here, what good is it to write an- 
other law on top of a law to prevent an act that will be just as hard 
to ferret out? 

Mr. CURETON. I think maybe the penalties for ferreting it out 
might be greater than you see in the ethics  

Mr. JAMES. Or losing your license is no small penalty if you 
persist. 

Mr. CURETON. In the Commonwealth of Pennsylvania that hasn't 
happened. Disenfranchising a grantee for abuse might be a lot 
more serious and a realistic approach. 
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Mr. JAMES. What you're submitting is that if you could ferret out 
the information that this would be grounds for pulling their license 
if you catch them in solicitation or in violation of the bar rules. For 
example, in most States you can advertise on television, OK? 
That's solicitation. 

We used to not do that, but that is done now. All right? But it is 
my understanding you can't go out and personally soUcit, in most 
States. 

Mr. CxniETON. And that's what is going on here. 
Mr. JAMES. And that's what you say is going on here. 
If that is happening indeed then you would think someone would 

have filed a complaint, including one of the defendants; but that is 
widespread. 

Do you have examples of the complaint being filed and a bar as- 
sociation dealing with it? 

Mr. CuRETON. I am engaged in ongoing litigation where it's a 
concern and for tactical and other reasons with my clients. 

Mr. JAMES. I have heard the complaint myself. I'm just saying 
we could pass a law and perhaps it would be important to look at 
their license if you could prove it. But if you could prove it, you 
could also get the individual lawyers disbarred; then the Corpora- 
tion could just hire another lawyer, you could contend, I suppose, 
and still stay alive. You could pick out one Indian at a time or one 
lawyer at a time if you could prove it. 

Yes? 
Mr. WARD. One problem you have with making ethical charges 

against an attorney who is opposing you in litigation is that you 
get accused of making the ethical charge in order to try to obtain a 
tactical advantage in litigation. I have a very close friend that that 
happened to in non-LSC grantee related activities. 

So you have to walk a very thin tightrope in making an ethical 
charge against any attorney who is opposing you in litigation, so it 
doesn't provide a very good vehicle; you're risking your own license 
by iiling an ethical charge. 

Mr. JAMES. I understand that. So what you're saying then is, if 
there is a violation—if we say, you can't solicit, then that would be 
enough to stop the Corporation from encouraging it as a matter of 
policy because then they would be afraid their funds would be cut 
off and you wouldn't be involved in this one-on-one attorney sce- 
nario or situation which would at least slow down the solicitation 
by the Corporation as a policy matter. 

And, of course, if you catch an attorney individually soliciting, he 
can be dealt with in an ethical framework. But if the Corporation 
itself allows solicitation or encourages it, then it should affect their 
funds. I imderstand that. I had to work myself through it and see 
the distinction between the two. 

Thank you. I've taken so much time and I apologize. I want to 
thank you for your information. 

Mr. FRANK. The gentleman shouldn't apologize. I think that was 
a very fruitful line, and that's right, it doesn't make clear that we 
have to differentiate between things that are one grantee policy to 
an individual attorney. 



But the other question that was suggested by what Mr. James 
said, and you said so and I agree, you wouldn't—you would be care- 
ful about filing that yourself. 

But am I correct, I would think in most bar associations there is 
no standing requirement; that is, you don't have to be the personal- 
ly aggrieved party to file that ethical complaint. So where you had 
that p>attem, a nonlitigant could file the complaint. 

And one of the things I think we would ask, and I would ask the 
staff to do this, is let's solicit from the bar association, particularly 
in those areas where Rural Legal Assistance programs operate, and 
let's see what volume of complaints we've gotten and what's been 
done about them. We may want to incorporate by reference some 
of the rules on solicitation as a possibility. 

We can deal with the penalties separately. I don't want to be 
conclusive on this but what Mr. James has said is very useful for 
us. 

I have no further questions. I very much appreciate your testimo- 
ny and anything further that you want to submit. 

Mr. Herman. 
Mr. Berman, a nonmember of the subcommittee has asked unan- 

imous consent to be able to say something. 
He has been a model of constraint so I think we will let him do 

it. 
[Laughter.] 
Mr. BERMAN. If I can ask questions then  
Mr. JAMES. I think that was a witness a few minutes ago. 
Mr. BERMAN. I was, right. 
Mr. FRANK. A double threat today. 
Mr. BERMAN. Mr. Wilson set forth a series of situations where 

the Department of Labor was sued by the Legal Services Corpora- 
tions—I'd like to introduce into the record a series of cases where 
growers have sued the Department of Labor because they don't like 
what the Department of Labor has been doing in setting wages. I 
think that should be in the record, if that would be all right. 

Mr. FRANK. Without objection. 
[The document follows:] 
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CASES   BROUGHT   BY   H-2   GROWERS   TO   AVOID   REGULATIONS 

During   the   1980's,   over   350  H-2  growers/    individually  and 
through   their  associations,   have   sued   year  after   year   to  avoid 
complying   with  DOL  regulations  setting   minimum  benefits   for   U.S. 
(and   H-2)   workers and   to  avoid   keeping  promises of  compliance 
they  made. 

A.        1963 

1. Virginia   Agricultural   Growers   Ass'n   v.   Donovan,   756 
F. J<3   lOJ5   (4th Cir.   1^65) 
a. Association  of   VA  H-2   tobacco  growers  sue   to  avoid 

requirement   that   Domestic   Farmworkers  be   hired 
during   first   half  of   H-2   contract   (50%  rule) 

b. Growers   lose 

2. Virginia   Agricultural   Ass'n   v.   Donovan,   774   F.2d   89 
(4th  Cir.   1985) 
a. VA  H-2   tobacco  growers,   H-2  apple  growers   from  VA, 

MD and   NY  sue   to   avoid   paying   minimum adverse 
effect  wage   rate   set  by  DOL 

b. Growers  lose 
c. Wilspn one  of attorneys   for growers 

3. Florida   Fruit  and   Vegetable   Ass'n   v.   Brock,   771   F.2d 
1455   (11th eir.   19S5)  
a. H-2   Florida   Sugar   Cane  growers  sue   to  avoid   paying 

minimum  adverse  effect   wage   rate   set  by   DOL 
b. Growers   lose 

4. Shoretram  Coop.   Apple   Producers   Ass'n   v.   Donovan,   764 
F.id   135   (inS   Cir.    1465)  
a. New   England   H-2   apple   growers   sue   to   avoid   paying 

minimum adverse   effect   wage   rate   set  by   DOL 
b. Growers  lose 

5. Tri-County  Growers,   Inc.   v.   Donovan   (N.D.WV) 
aT.        WV   H-2   apple   growers   sue   to   avoid   paying   back 

piece  wage   rates   they  had  promised   to   pay 
b.        Case   dismissed   by  growers;   wages   paid   in   1989 

B.        198S 

Frederick  County   Fruit   Growers  Ass'n,   Inc.   v. 
McLaughlin,   703   F.Supp.   1021   (D.D.C.    1989) 
a"! 300+   H-2  apple   growers   from  VA,   WV,   MD,   NV   and   New 

England   refuse   to   pay  piece   rate   wage   required  by 
law after  promising   to   pay;   pay approx.   20%   less 
than   legal   minimum;   sue   DOL   to  avoid  promise   to 
pay 

b.       Court awards  back wages,   saying  growers actions 



were   'self-serving   and  duplici tous"   (at   p.   1030) 
c.        Wilson   represents  growers   in   this   case 

2 .        Washington   County   Fruit   Growers   Ass'n   v.   Brock,   ( D. Hd) 
a~.        Maryland  apple   growers   sue   to   stop   the   Free, 

informal   mediation   and  administrative   complaint 
system  operated   by   the   U.S.   Department  of   Labor 

b.        After  being   denied   preliminary   injunction/   growers 
dismissed   case 

1985-1986 

1.   Feller v. Brock, 802 F.2d 722 (4th Cir. 1986) 
a. WV H-2 apple growers sue to avoid paying minimum 

piece wage rate set by DOL in 1985 and 1986 
b. Growers   lose 

1986 

1.        Senseny   South   Corp.   v.   DOL   (W.D.Va.   1986) 
&~.        20  VA   H-2  apple  growers   sue   to   avoid   requirement 

that  all   wage   terms  be   stated   in   job  offer 
b. Growers  obtained   temporary   injunction;   dismissed 

case  after   season 
c. Wilson   was   lawyer   for  growers 

1987 

1.        Tri-County  Growers/   Inc.   v.   Clayton   (N.D.WV   1988) 
a~^ Associa tion   of   WV   H-2  apple   gTowers   sue   to   avoid 

paying   penalties assessed   by   DOL   for   refusing   to 
hire   U.S.   workers 

b.        Case   dismissed  after   growers   settle   with  workers 

1988 

1. Tri-County   Growers,    Inc.   v.   Ostine,    (N.D.WV   1988) 
in        Association   of  WV   H-2  apple  growers   sue   to  avoid 

paying   penalties  assessed   by   DOL   for   refusing    to 
pay  minimum  benefits   to   U.S.   workers 

b.        Case  dismissed  after  growers   settle   with  workers 
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MARYLAND   GROWERS 

A. ORCHARD CLOSINGS. The Maryland Orchards closed primarily 
because they did not adopt modern horticultural practices 
needed   to   compete 
1. Ej(ample--didn' t replace old, tall trees with dwarf 

trees (which have higher yield, and are better for 
fresh   fruit   market) 

2. This   is   the   conclusion   of   the   MD   University  apple 
expert.      Hagerscown,   MD,   Herald-Mail   (July   9,    1989). 

B. LADDER   TEST  CASE.      After  a   trial,   the   Judge   found   that   the 
orchard   had   a   pre-employraen t   test   which   "did   not   reasonably 
and   fairly   test   [job applicants]   for   job-related   skills" 
1. Judge   found   that   H-2   workers  were   given   a   chance    to 

prove   themselves  on   the   job,   while   t^u t   chance   was 
denied   to   U.S.   workers 

2. Berne tt   v.   Hepburn   Orchards,   Inc.,    106   Lab.Cas.    (CCH)   V 
34,913   (D.MD) 

C Washington   County   Fruit   Growers   Ass'n   v.   Brock ,   ( D. Md) 
i~.        Maryland  apple   growers   sue   to   stop   the   Free,    informal 

mediation   .ind   admin i sr.rn t-ivp   complaint   system  oper.ited 
by   the   U.S.    Department   of   Labor 

b. Growers   were  denied   preliminary   injunction 
c. Growers  claimed   high   litigation   costs  were   putting   them 

out  of   business 
i.        Were   asked   for   proof   under   court   rules 
ii.      Rather   than   provide   proof,   growers  dismissed   case 

d. Result:     growers   lost 
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Mr. BERMAN. I forgot that I wasn't a member of the subcommit- 
tee, I think I will just stop here. 

Mr. FRANK. I thank the gentleman. He will have plenty of oppor- 
tunity at the full committee to deal with this. 

Gentleman, ma'am, thank you. We remain open for more 
information. 

This is the last hearing we plan to have but we expect to hear 
from a lot of you on information; we will be putting a lot more in 
the record and running up the Government's printing cost, but 
many of us will be reading it so feel free to stay in touch with the 
staff members. 

The hearing is adjourned. 
[Whereupon, at 1:10 p.m., the subcommittee adjourned, to 

reconvene subject to the call of the Chair.] 



APPENDIXES 

APPENDIX 1.—LETTKH WITH ATTACHMENTS FROM KAREN DETAMORB, 
EXECUTIVE DIRECTOR, FRIENDS OF FARMWORKERS, INC., TO BELLE 
CUMMINS, JUNE 12, 1990 

FRIENDS OF FARMWORKERS. INC. 
Ltgal Survicm fof Ftfmvnrkun 

3166 K*ncJngton Awnua, 4lh Pool 
PtdxMphia. PA l9134-2«3 

215427 4886 

•   19 W. High Str»«t. 2nd Flow •   p.a Box 877 
Gtltyiburg. RA 17328 KM E. State St•«, 2nd Floof 
717-337-1644 Kmwit Squam, BA 193« 

216-444^8331 

Jun*  12,   1990 

Belle Cuanins 
Administrative Law and Governnental Relations Subconiaittee 
House Judiciary Comnittee 
United States Bouse of Representatives 
B-3S1-A Raybucn Rouse Office Building 
Hashington, D.C.  20S1S 

Dear Ms. Cumminsi 

Enclosed, pursuant to your request, is a copy of the letter 
we have just received from the Immigration and Naturalization 
Service relating to allegations made by Jerald Cureton that one 
or more members of our staff impersonated an INS official.  He 
made these allegations in his written and oral statements to the 
Rouse Judiciary Coauaittee Subcommittee on Administrative Law and 
Governmental Relations Oversight Hearing on the Legal Services 
Corporation on Hay 23, 1990. 

As you may recall, he claimed that employees of ours had 
'passed themselves off as immigration officials to gain the 
workers confidence.*  In embellishing on his tale in his oral 
testimony, Mr. Cureton claimed that there had bean an official 
Immigration and Naturalization Service (INS) investigation which 
had concluded that the incident occurred, but that a decision had 
been made not to prosecute. This Is absolutely untrue. 

No employee of Friends of Farmworkers has ever Impersonated 
an INS official or anyone else. As you can see, the INS has 
confirmed that they have no records of any such Investigation. 
(I have enclosed a copy of our Freedom Of Information Act request 
for any documents of any kind regarding this alleged incident in 
addition to their response.) 

These allegations, besides being untrue, are simply 
incredible to most people with any experience dealing 
with Klgrant farmworkers.  This is because of their experience 
that Imnigratlon officials generally inspire fear, not trust, 
among farmworkers, despite the legalization of hundreds of 
thousands of undocumented farmworkers following the adoption of 
the Immigration Reform and Control Act of 1986. 

(385) 



Hr. Cureton's statenents were filled with other 
•isrepcesentatlons and distortions, aany of which concerned oor 
program.  I an preparing a response to his testiaony which 
addresses these and which I hope to have to you by the end of the 
week. 

Thank you for your concern about these issues.  Please 
contact Be If you have any questions or If you wish any 
additional Information. 

Sincerely, 

Karen Detanore 
Executive Director 
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U.S. Dcptrlmcnl of Justice 

Immigration and Naturalization Service 

turVufmi. VtrmoM tUtl 

BUR9O-00B9 

June 4, 1990 

Karen Detamore 
Executive Director 
Friends of Farmworkers, Inc. 
3156 Kensington Avenue 
45h Floor 
Philadelphia, PA 19134-2483 

Subject:  Investigation - Impersonation of 
I.N.S. Officer 
Freedom of Information Act Request 

Dear Hs. Detamore: 

your request was received in this office on May 29, 1990.  Ve 
have completed our search for records that relate to your request 
and none were found. 

In addition, the Immigration Office in Philadelphia was 
contacted, and a search was conducted for any records at that 
location which would be responsive to your request; that search 
also produced negative results. 

If you still believe that we have records that relate to the 
Information you are seeking and you can provide us with 
additional information, we will conduct another search. 

Sincerely, 

James V. Buckley 
Director, Office of 
Records and Information 
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FRIENDS OF FARMWORKERS. INC. 

Ltgt/ Stnrkrt tor FatmiMOfktn 
31Se Ksnaington AwnuC; 4th FkMir 

PhteWphii. PA t9IM'24KI 
21S 427 4885 

O   19 W. High Siml. 2nd Floor 
Gattyiburg, PA 1732S 
717-337 1544 

D   PO. Ba> 877 
104 E. SKM Sum. 2nd FkxH 
K*nn«lt Squar*. PA 19348 
21S'444.9331 

Har 24, 1990 

Freedom Of Infornatlon Act/ Prlvsc; Unit 
Inmlgratlon and Naturalization Service 
Regional Ofdce 
Federal Building 
Burlington, Veraont  OSiOl 

Dear Sir or Hadaa: 

This is a request under the Freedom of Inforaatlon Act as 
amended (S U.S.C, section SS2). 

The request is for records regarding an investlgstion 
alleged to have taken place of an alleged impersonation of an 
Immigration and Naturalization Service official by an employee of 
a legal services prograa.  An allegation has been aake than in or 
about October 1988 one or more paralegal employees of a legal 
aervices program in Pennsjlvania, while conducting outreach to a 
farm labor camp, claimed to be iamigration officlal(s) to 
farmworkers aha or they interviewed.  The person making this 
allegation has further claimed that there was an INS 
Invemtigation of this alleged incident. 

This requeat la for any and all memoranda, studies, 
reports, evaluations, correspondence or other records within your 
custody or control concerning any auch incident and/or any such 
Investigation.  It la also for Inforastion known to you as to the 
existence of any additional memoranda, reports, studies, 
avslustions correspondence or other records concerning sny such 
Incident and/or Investigation. 

As you know, the aaended Act provides that if some parts of 
s file are exempt from release that "reasonsbly segregable" 
portions shall be provided.  We therefore requeat that, if you 
determine that some portions of the requested reports are exempt, 
you provide us immediately with a copy of the remainder of the 
report.  We, of course, reserve our right to sppeal any such 
deciaiona.  If you determine that aome or all of the requested 
materiala are exempt from release, wa would appreciate your 
advising us as to which exemption(s) you believe cover(s) the 
material which you are sot relesslng. 
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o pay reasonable costs for locating and 
ted •aterials.  As you know, the aaended 
uce or wslTe the fees If It "is in the 

furnishing the Inforastion can be 
y benefittlng the public."  We believe this 
ithin this category.  We are a publlcally 
al services prograa, providing legal 
igrant and seasonal faraworkers.  This 
ed to clear the public record concerning 
na that have been nade concerning our 
aak you to waive any fees.  If you rule 

se us of an estiaate if the cost is in 

As provided for in the aaended Act, we will expect to 
receive a reply within ten working days. 

Thank you for your assistance. 

Sincerely. 

Karen  Detanore 
Executive  Director 



\,  SC 2S41S 

a/«w4 

cum < 

ftlty teri«9 Sf x«e««t star u 

fe«p« ciae* r«*d tlM gryr* C^ry dec: 
fi<»t tla* aatf MOW SIAT* acme riem 
t0, «a4 pxefcably dl££axeer fzos, 

I b«9ls by «cc«pt.la9 th« ^opoaitloe as es3s- 
eiat«d bjr cte Sngr— Court tte-t t&« Coafr««a 
••7 actscfa r—onabl* coeditlOM to a ^raat of 
f«d«ral ftai^. tb* problaa la Grorw citv ••«•• 
to iutT* b*«s that the Coagreaaioaal aMctaact 
«•« not cloar with re«p«ct to th« azteet of tbe 
condition attaebod to tho grant of 7itla 3 foads. 
Tbo Cottrt'a axag—la vaa aa a^taapt to ascertala 
tiiat iBtoat. 

All oplBlona aaaa to agxa* tliat tba lataac 
of tba nadaxlyisg la^ialatlon was to o«tla« 
dlacrlainatloB ia adocatlocal institatioes. Tba 
dlffarancaa aroaa as the jostlcea attaaptad to 
datarmlna wbatbar tba fadaral grant coaditioa 
would bar dlacrlmlnatlon in evary pbasa of tha 
collaga o^ratloas or only In a •peclfic prograa. 
Tha majority llsltad tba raacb of the ban to tha 
financial aid prograa* the dissent woald have 
estanded it college wide. The disputed question 
whether tha collage was ia fact receiving federal 
assistance ia not geraana to the application of 
Crove City to t«C funding. 

The law seeas to be that any conditions 
attached by Congress to a grant of federal funds 
Must ba reasonable.  I submit that conditions 
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Hon. Tom Campbell 
May 30, 1990 
Page Two 

axe raasonabla only whan thay are rational and 
eonslBtant with the baalc purposa of the progreun 
for which funda are granted. In Grove Cltv that 
baalc policy was to prohibit discrimination and 
attaching the condition with a broad reach would 
support that objective. The underlying purpose 
of the Legal Services Corporation Act is to facil- 
itate access to justice by poor persons. Section 
1010(c) restricting the use of private funds does 
not support that purpose. 

While Congress may legitimately restrict 
scarce federal funds to limited areas of access 
to justice, there is no reason consistent with 
the purposa of the Act why it should bar the use 
of private funds to give the near poor, elderly, 
aliens or other classes of citizens access to 
justice. Even if Congress decides that federal 
funds should not be used in desegregation or 
Selective Service cases. Is that a reason to deny 
poor people access to the courts in such matters 
using non-federal funds? 

My conclusion is that while attaching a broad- 
reaching condition of non-dlscrimation to federal 
assistance in firove Citv supported the purpose 
of the statute and was therefore appropriate, 
attaching a broad prohibition on the use of private 
funds in the Legal Services Corporation Act dis- 
serves the purpose of the legislation and is not 
appropriate. It is not a reasonable condition. 
Incidentally, I now believe that the dissent had 
the better argument in Grove Citv. 

The foregoing analysis does not reach the 
constitutional argument advanced by some against 
S 1010(c). In that connection I thin]c you may 
find the attached September 14, 1967, letter from 
Professor Rosenthal to Senators Holllngs and Rudman 
Informative and persuasive.  Today's Hew Yor)c 



BOB. TO* C«aq>b*ll 
HMJ  30, 1990 
P«9« Thr*« 

TlM» report that tb« 6upr«M* Court baa granted 
cartiorarl in Kuat T. Sullivan aaggeata that thia 
TiauanSy" wall be decided ^era next tar«. It 
la notaMorthy, aa that report alao indieatea, 
that In enacting Title X the Congreaa apparently 
did not liadt the aae of private funds to provide 
abortion counaelln^. 

In a way I as grateful to you for raising 
the Grove City arguaent with mm, I only wish 
that ~I had read it before our colloquy rather 
than aftarwarda. In any event I do not believe 
that what Congreaa—or the Supreme Court—did 
in that aituation la any precedent for Congress 
to liisit the use of private funds contributed 
to legal aervices prograns to facilitate poor 
people's access to justice. If you have the 
opportunity I would appreciate your further 
cosanents. 

Very truly yours, 

F. Mm.  McCalpln /J 

FMMinc 

Enc. 

cci Hon. Barney Frank 
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APPENDIX 3.—LETTER FROM ALBBRT J. ROSKNTH-U. AXD MAVWCK T. 
MOOSE TO SBNAT(»S H(MXINGS AND RUDMAN. SEPTEMBKS 14,19S< 

Columbia Univeniiy in the Gty ofNev Ybtk   |  Ntw York, ft.Y. 10027 

SarCMbac U.  1M7 

S«Baears Enasc t- •alllafi. Chilr—w aat 
S«naear Sarraa I. liiit««fi• t«alUe( Uacriey 
liihrn—HI— •« Caaaarca. JujtU*. Scata.  cba 

Jodlclaxy and talacad Afaaclaa 
tJnlead teacaj Sanaea Co—tttaa ea tpprafrlaclaat 
VMhiaCCan. D.C.    20Sl«-«023 

Da«r Saaacari Ballicga aatf kudaaa: 

*• • l«v fra{a«*at,  I hava ha4 a aebelarlj Iccaraac In cha 
eeiuclcuclaeal ^naaclaca arialBf «vt af tha praeelea af placteg 
eendleletu  u7«o (e^rarnaanc a^odiac.    Saaa af chaaa quateteca ara 
Isveltra^ Ln raguiatlaiu at cha Lajal Sarvleaa Carporaeten pTaUbltlag 
earcaln aeclvteiaa,  fuadad aaelraly fraa prtvaca aaureaa,  af LSC 
getnt—a.    ABOOI ebaaa acetvtclaa ata aaaa chac would aural^ >• 
procaeead hj cha Flrit AaandMot afalaat dlraee ra(alteloa by axf arm 
of loraraaaae •• labbylB^. Alraet md (raaaraeca,  aad earcala cr«lnl:^ 
pregxcaa,  aaaag ethara. 

I would Itka ca eenftaa ay tbaarratlana te eofuclcutlenal taauaa, 
•Ichou^ ehara aay al«a ba prablaaa aa ta cha eaaaitzmey af thaaa 
cagulaelona,  M laaac la pare, wilk cha andarljlai icacucaa. 

Fraadoai of apaaeh haa afeaa baas aeacad br cha Supraaa Court Co 
bava a 'prafarrad peatetao* aaaa( laoidtutlanally precaetad rt^ea. 
•cha  Indlapaoalbla eoodlelaa of aaarly rvary achar fan of fraadea.* 
And aaon< eypaa af tpaaeb, dabaca aa iaauaaaf loTanaanc lawaaUaf ts 
at cha Tary eara.    Iha Court haa rapaacadly hald chac tueh apaaeh Bay 
ba eureallad aaly upon a ahaolnc af a eeapaUln( ovarrldlag InEaraae, 
aad aron cbaa (te aarrewaat poaaibla aaaaa anae ba aaployad Co avoid 
aaf tsDoeaaaazy abrtdcaMOC.    Saa, MU^ ».ifai »   r^„T^ti^r    301 U.S. 
S19.  127  <lf37); TviP.M «f.f.. »   CM^I.^. »T..Au-f. r.      )04 O.f.  l«A, 
U2 B.4:     r<-.«r •.flon^T   lank Y    lallattl. OS TJ.s.  7S(  (1971). 

OB cha adtar haad,  cha (ovaxaaaac U not raqulrad ta finaaea eha 
osaralAO of aTaxy eenacituclenalljr piocaecad tl|hc;  Chit waa hald 
apaalfleally »lch raapaet to lobbyta^.  la XuAUae_vilh-IaSXUin£Afilail 

"Y,  «««a«.   i41 U.S.  MO (IflJ).    Tma, chaia la M larlaua quaatloa aa 
CO eha validity af cha daetalen by CaafTaaa ea forbid uaa of fadaral 
funda to flaaae* lobbying by UC (nacaat:  cha prsblaa arliai whaa tba 
raterlcetea la axcaodad ca bar an arfanlxadoa chac rtcalvoa LSC funtfa 
froa uaiag asn-|avamane tuada ca pay far lea lobbylni ar echar facaa 
•C uii—iiiilriT'" (aaarally precaetad by cha rirao Aaaadaaae. 
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S«naeoT( Hollingi uni ludMn 

Its* i 

Th*r« li 4 grtae dlff«r*ne* btewctn prMcrlblni th« purpottt for 
vhleh lovtmacnt fund* uy sr uy nee b* (apleyad.  uid iuln( t 
grancM'i aceapcanet of lovanunne funda aa a feoc tn cha dsor co 
forbid hli axarelaa a( conaclcuelonally proeactad rlghea chT»u|h «ehar 
•aana.    far axaapla, tha fovamaanc say eendtclan a lehalarihlp on eb* 
acudane'a eanelnutnf bla ar bar ftudtai; but aay tha govamaanc 
praaorlba chat cha achalarahip la ferfalead If tha atudant vetair 

Thara haa baan at laaae a concur/ of dabtta ovar whathar It li 
conatltuelonal for fadaral or aeaca govamaanci co Impoaa condition* 
upon chair apandlng chat hava cha affaec of Incarfarlng with cha 
axarelaa of rlghea that could not hava baan valldly Infrlngad by dtraec 
ragulatlon.    Svaaplng anavara ••  'alvaya* or 'navar* •• bava gradually 
baan dlaoardad.    In tha laae faw yaari,  cha Supraaa Court haa rulad on 
thraa oaao* whleh,  takan Cogathar,  atrongly aupporc cha eoneluilon that 
Cho LSC ragulaclona art uneonaclcudonal. 

In FCC V.   L«a|«. of Woman Voe.r.    &6I U.S.   364  (1»8«),  public 
radio and ealavlalon leatlona chac racalvad toM govamaanc funding 
var* forblddOB frea broadoaaelng adlcorlala avtn though cha govamaanc 
aeiMy vas not uaad for chat purpoaa; cha Court hold ehla to ba an 
unaonacicuclonal raatralac on fraadoa of axprataloit. 

LSC appataacly arguaa, hswavar, chac te naada to forbid tha uaa af 
aonay froa ochar loureta for aeclvltlaa irttleh nay noc ba paid for auc 

^C govamaanc funda. In ordar co pravanc Juggling of aeeounca by aueh 
^avteaa 4* daploylng tha govamaanc aonay for paralctad purpoaa* (».f.. 

ovarhaad) and daalgnaclng cha prlvaca aonay for cha forblddan typaa of 
eoaaunleatloB.    If thi* vara eh* only way to pravant avaalon of tha 
raatrleeloB en u** of gevamaene fund*, a court would htva to balance 
the geveimencal InCerttc la net paying for lobbying agalnse tha 
Incaraae In free apaaeh.    But It 1* not cha only way.    Thara 1* nothing 
te prevanc cha anforeaaanc of acrlet accounting ra^ulraaant*,  that 

% govamaanc fund* be *egr*gat*d froa ochar aonay.    Indaad, LSC haa 
laauad juat *ueh ragulatlon* to pravanc flnanolal chleatMry;  chay alao 
provlda chac cha raolplanc haa cha bisrdan of proving chat Ic aapley* 
proper accounting aathod*.    Tbaa* regulation* ar* publlahad at &S CfH 
Pare ItSO.    There 1* no rtaaea co believe that they have not worked or 
are umrarkable. 

Any poaalble arguaane that prohibition la aaalar for LSC co 
enforce  Chan la the auditing of a grantee'a aeeounc ti clearly 
ineufflclanc:    *Aj co aaaa of anforcaaanc,  cha proapeet of additional 
adalniacraclva Inconventtnee ha* noc been thought co Juttlfy Invasion 
of fUedaaencal conacicudonal righc*.*   car.v v   Tnoulaeian Sarvieaa. 
tne'l.  411 U.S.  t7t, (91 (1«77). 
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SsMCOT* HolllRff 4ad Rudam 

k eloidy «i«le|eu« quticlon areia 1B eeniMCdon vleh tn AtlzonA 
lav ch«e danltd IMM fuatflnf ca any faalXy plasnlnf aganey chae 
angagatf In abortton-ralatad aectvldaa avan vlch.funda frea eehar 
aeuraaa. XC vaa claar chae eha itaea waa noc eenadcuclenally raqulrad 
CO pay for aborelona; eha laiua «aj whachar le eeuld candtelen |ranci 
Csc purpeaaa othac than abstttan an eha raetplanta' noc parferatni 
•berclont. On a ihovtnt by eha raelplane ehac It aould and did kaap 
tha aeaea funda iagragacad (rea prlvacaly provldad aanay, eha U.S. 
Caure of Appaalt for eha 9eh Cirouie afflniad a iuaaary Jud^anc chat 
eha acaeuea vaa uneonacteuetenal. Hannad Pjr«nfhai.A v. /krttan* 719 
F.2d 134( (19t6). And eha Supraaa Couxe unanlaeualy afflmad vtehoue 
opinion. 107 S.Ce. )91 (19li). (Thla vaa an afflraanea, nae a aara 
danlal of earcierarl.) 

Tha Supraaa Coure pelnead out In Ta«attan vlth *«pr«»«nt»e<Bf) Uil 
V.t.  ae 5^, Chae an organiiaelon ehac vancad ea lobby and aelll raaaln 
allglbla for eax-dadueelbla eoncrlbuclona could havt dona ao by 
aplnnlng off Ici lobbying aeclvtelaa Inea a aapataea ancley fundad by 
non>dadueelbla eonertbuelona. Iha Court canflraad thla In laafua of 
tfan.n Vocara. 46( U.S. ac 399-401, dlaclngutahlnf tfca prior eaaa on eha 
ground that a broadeaaear eeuld not aplle lesalf up. 

In Plarmad ttr-m^t^BBi   aagragaclon of public frsa private funda 
vaa faaalbla and Md baaa dana; only prlvaea funoa paid for aborelona. 
Tha tnfrlngaaant eauld charafore noc ba Juaelfltd en eha baala of 
Baking aura chae (caea funda did nee pay for aborelona. Tha oondlelon 
vaa charafera an unraaaenabla raacralae aa a eoaacieuelonally precaeca4 
right, and invalid. 

Taking thaaa ehxaa «««M •• Taxaelan vtrti l«iir...nt«tta.^f lauitt 
of ttoaa^i Votary: and >l«mi«d rmTrnnrhnaA .   eogathar. loaa coDClualon* 
•eea clear: 

1. Vhara aegragatten of fuadt (vlchin ena organlxacien or by 
•putting) la feaalbla but eha raalplant haa not dene «e, 
yrehibltlena en the uaa of public funda may be extended to privace 
funda  a« vail   irmwmrian iHth t«i«r«.«Htag«.T«\ 

3,     Ohare eha laeipieat haa aegregaead eha funda, hevever, 
ll ia uaeenaeteutlonal to apply tha prehlblelen eo priTaealy 
funded actiVltiaa   f>l«nMd Tar.nthaaa^ 

i.      If aegregaeioa of funda ia not faaalbla, parhapa a 
balancing of valuaa auae ba aada, with graac valght aoeotdad to 
freedea of expreaalen; but If the raaaon aigragaden ia net 
feaalbla la a govamaent ragulaelon ehac eeuld ba ehangad, Chen 
CMrtying ever cbe reaerlctlea eo the uae of neB-govemaene funda 
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Stnteeri Kellln|l *n<l Rute«n 
»/l'4/l987 

U nec Ch« l«ttc rctcrleclvt alcamcelv* «v«ll«bl«,  siut li Invalid 
(Lo*tui Bf ffflaitn TflCifi)- 

So far aa I hava taaan Infsnad,  LSC (rancaai hava kape propar 
aeeounea and e«Kpllad wich lei ragulacloni.    It any have net,  LSC hat 
aapla auehorley eo cue off ehatr funda.    Kanea,  Plannad PannthBod 
appllat and Cha raacrledon on uaa of prlvaea funda la 
uneonacltudonal. 

tvan If Ic wart cm* chac aairagaclon of funda wlehln a alngla 
»r(anltaclen waa Inaufflelanc aaauranea agalnae Juggling of accounca, 
tha ebvloua alcamadva would ba to apln off eh* ehallangad acelvlclai 
Ineo a aaparaea organitaelon wleh lea ovn aeeounea.    But LSC Icaalf haa 
thrown a roadblook In th* way of tueh a aoluclon ee tea profaaaad 
problaa;  lei 'Audlc and Aceeunclng Culd*,* daead Jan\iary 1,  19t6, 
aaeelon 1-7,  affaeclvaly pravanti eha uaa of aaparaea organlzaelona 
with aaparaea aeeounea aa a vay of anaurlng laolaclon of govamaane 
funda from poailbl* uaa for forblddan purpaaat.    Aa In L«a»u« af Baaan 
Votara.   ehara la a laaa raacrleelva aleamaelva,  and eh* raatralnt on 
eoDmunlcaclon paid for out of non^govamnne nonay appaari eo ba 
uneettaetcuclenal. 

I hep* ehae thaaa eoananti aay b* ef halp eo you and Co eh* 
Su^coanlee**. 

Vary eruly youra. 

^^(\ 
Albart J. Reaanchal 
iUurle* T.  Moor* ?Tof*aaor 

ef Law 

AJIl:lh 
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